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IN THE HOUSE OF LORDS. 
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LORD CHELMSFORD, and 
LORD KINGSDOWN. 



Between 
HER MAJESTY'S ATTORNEY GENERAL, Appellant, 

AND 

HERMANN JAMES SILLEM and Others, 1 j. 

CLAIMING THE '' ALEXANDRA " - - J ^^^SPONDENTS, 



ARGUMENT 
On Joint Case on Appeal from the Exchequer Chamber. 



1st Day. 

The Attorney 
General. 



Friday, Uth March 1864. 

Mr. Attorney Oeneral. — My Lords, this is an appeal from a Aeoument. 
judgment of the Court of Exchequer Chamber, in a Eevenue 
cause, carried to that Court by way of Appeal, in February last. 
Their Lordships dismissed the Appeal, and they did so in sub- 
stance on the ground of incompetence, namely, that certain rules 
which had been made by the Court of Exchequer, the effect , of 
which, if valid, would be, to give a right of Appeal by virtue of 
which the Crown was Appellant in the Exchequer Chamber, 
were ultra vires of the Court of Exchequer, and therefore void. 
In an^ extremely few words I may state the circumstances under 
which those rules were made^ though^ as I apprehend, those 
circumstances will not, one way or the other, affect their validity. 
The cause was an information of seizure in rem against a ship 
called the Alexandra which had been seized in April of the year 
1863, on the alleged ground of a forfeiture under the Foreign 
Enlistment Act. The trial of that information came on before 
the Lord Chief Baron and a special jury in Trinity Term, 1863, 
and the jmy then found a verdict for the Defendants. At the 
trial, the Crown proposed to tender a bill of exceptions, and 
something passed from which it was understood that there would 
be no formal difficulties in the way of settling that bill of 
exceptions afterwards. It turned out, however, that there were 
difficulties which had not been anticipated at the time, and, 
consequently, when Michaelmas Term arrived, no bill of excep- 
tions having been settled or signed, and it not being probable, or 
at all events not certain, that those difficulties could be overcome, 
it was suggested by the Court that it would probably be the 
wiser course to move for a new trial, in order that any point of 
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Argument. law might be brought before the Court of Appeal in that shape. 

Doubt then was immediately suggested, whether there was any 

1 st Day , power to carry a point of law, determined upon a motion for a 

The Attorn ^®^ *^^®^' before a Court of Appeal, as the law at that time stood ; 
General^ and, upon looking into the matter, it appeared that there was 

power given by the Queen's Remembrancer's Act, the 22nd and 

23rd Victoria, chapter 21, (which is printed in the Appendix 
to the case at page 189,) for the Court of Exchequer to make 
rules to extend, apply, or adapt any of the provisions of the 
Common Law Procedure Acts of 1852 and 1854 to the Revenue 
side of the Court. I will refer to the section more fully afterwards. 
And it was suggested on the part of the Crown, in the full belief 
that each party would have an equal chance of having the ends 
of justice advanced by such a course, that unless the Court saw 
any reasons to the contrary, founded upon general considerations, 
which did not occur to the Attorney General, it was in the 
power of the Court by making such rules before the motion for a 
new trial should come on, to remove any doubt or diflSculty as to 
the appealable character of any order they might make, if that order 
turned upon a question of law. There wa« no argument against 
the Crown upon that occasion. 

Sir Hugh Cainie. — It was ex parte. 

Mr.Attoimey Oeneral — ^Yes, it was ex parte, and therefore of 
course my learned friends on the other side were not heard ; and 
any argument that they might offer as to the competency of the 
Court to make those rules was entirely unprejudiced by what 
passed upon that occasion ; but the Court, though, they were not 
assisted by the argument of my learned friend, thought they 
had the power, and made the rules in question ; and your 
Lordships now have to determine whether those rules were 
validly made or not. If they were, it wiU not be disputed that 
the Court of Exchequer Chamber have come to an erroneous 
conclusion in dismissing the Appeal of the Crown, upon the ground 
upon which they did dismiss it. If they had no power to make 
those rules, then undoubtedly the conclusion of the Court of 
Exchequer Chamber was correct. 

With that preface, it will be convenient for me, first, to read from 
page 191 of the Appendix the clause in the Act of Parliament which 
contains the authority on which we rely for the Court of Exchequer 
to make those rules, and then to refer to the rules themselves. The 
clause on which we rely in the Queen's Remembrancer's Act is the 
26fch, and it is in these terms *'That it shall be lawful for the Lord 
" Chief Baron and two or more Barons of the Court of Ex- 
*' chequer from time to time to make all such rules and orders 
'* as to the process, practice, and mode of pleading on the Revenue 
" side of the Court, and as to the allowance of costs, and for the. 
*' effectual execution of this Act, and the intention and objects 
" thereof, as may seem to them necessary and proper ; and also 
'* from time to time by any such rule or order to extend, apply, 
" or adapt any of the provisions of the ' Common Law Procedure 
'' Act, 1852 ' and the ' Common Law Procedure Act, 1854?,' and 
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*' any of the rules of pleading and practice on the Plea side of -Argument. 

*' the said Court to the Revenue side of the said Court as may 

" seem to them expedient for making the process, practice, and 

** mode of pleading on the Revenue side of the said Court, as 

" nearly as may be uniform with the process, practice, and mode 

" of pleading on the Plea side of such Court." My Lords, under 

that power the Court of Exchequer made the rule which 

immediately follows at the same page 191, in these terms: 

'^ In pursuance of the provisions contained in the 26th section 

" of the 22 and 23 Victoria, chapter 21, intituled, * An Act to 

'^ ' regulate the oflRce of Queen's Remembrancer, and to amend the 

'* * practice and procedure on the Revenue side of the Court of 

•* ' Exchequer ' it is ordered that the following provisions of the 

'* Common Law Procedure Act, 1864, be extended, applied, and 

" adapted to the Revenue side of the Court of Exchequer ; and 

" also that the following rules as to giving bail in cases of 

'* appeal shall be in force on the Revenue side of the Court of Ex- 

" chequer/' And then follow several provisions repeated, of course, 

as they only could be, verbatim, from the Common Law Procedure 

Act of 1854, which extend from that place to the letter F on page 

192, and then follows a rule as to giving bail, adapted from one 

already made by the Court on a former occasion. The clauses 

taken out of the Common Law Procedure Act it may be convenient 

to read from the Act itself If your Lordships will keep your eyes 

upon the rules at page 191 you will be able to follow me while 

I read the ckuses from the Act of Parliament itself. Your 

Lordships wiU see that, in effect, they are simply the clauses of 

the Act, which the Court of Exchequer, if they have the power 

so to do, have declared shall be extended, applied, and adapted 

to the Revenue side of the Court of Exchequer. Those clauses, 

I think, begin with the 84th section of the Act of 1864, which 

is the 17th and 18th Victoria, chapter 125. If your Lordships 

will do me the favour to look at the rules while I read from 

the Act, your Lordships will see that the rules are merely the 

substance of the clauses of the Act. The 34th section is this : " In 

'* all cases of rules to enter a verdict or nonsuit upon a point 

" reserved at the trial, if the rule to show cause be reftised or 

'^ granted and then discharged or made absolute the party de- 

" cided against may appeal/' The 35th is this : *' In all cases of 

'* motions for a new trial upon th^ ground that the Judge has 

^* not i-uled according to law, if the rule to show cause be re- 

'^ fused, or if granted be then discharged or made absolute, the 

'^ party decided against may appeal, provided any one of the 

" Judges dissent from the rule being refused, or, when granted 

*' being discharged or made absolute, as the case may be, or, 

^^ provided the Court in its discretion think fit that an appeal 

" should be aUowed/' 36th. «' The Court of Error, the Exchequer, 

'* Chamber, and the House of Lords shall be Courts of Appeal, for 

" the purposes of this Act/' 37th. " No appeal shall be allowed 

" unless notice thereof be given in writing to the opposite party, 

" or his attorney, and to one ofthe Masters of the Court, within 



ARQCjftiKMT. ff four days after the decision complained of^ or such farther time 
~r" ^' as may "be allowed by the Court or Judge/' 38th. " Notice of 
! ^' " appeal shall be a stay of execution, provided bail to pay the sum 

The Attorney *^ recovered, and costs, or to pay the costs where the Appellant was 
Gtmera h ct Plaintiff below, be given, in likemanner and to the same amount 
'^ as bail in error, within eight days after the decision complained 
« of, or before execution delivered to the Sheriff.*' 39th. « The 
*^ appeal herein-before mentioned shall be upon a case to be 
" stated by the parties ; and in case of difference — — " 
Lord St Leonards.— ThsLt is No. 12 in the order. 
Mr. Attorney Genercd.-^Yea, the words are exactly the same, 
and the order simply purports to enumerate the following pro- 
visions, that is, it purports to give them, as the provisions of the 
Act of Parliament, not as rules of its own. S9th. " The appeal 
'* herein-before mentioned shall be upon a case to be stated by 
*' the parties, (and in case of difference, to be settled by the Court 
*' or a Judge of the Cornet appealed from,) in which case shall 
'< be set forth so much of the pleadings, evidence, and the ruling 
« or judgment objected to« as may be necessary to raise the 
'* questionof the decision of the Court of Appeal." 40th: "When 
^' the appeal is from the refusal of the Court below to grant a 
^' rule to show cause« and the Court of Appeal grant such rule, 
'' such rule shall be argued and disposed of in the Court of Appeal." 
41st : ^* The Court of Appeal shall give such judgment as ought to 
'' have been given in the Court below ; and all such further pro- 
'^ ceedings may be taken thereupon as if the judgment had been 
*' given by the Court in which the record originated." 42nd: "The 
'* Court of Appeal shall have power to adjudge payment of costs, 
^< and to order restitution ; and they shall have the same powers aa 
" the Court of Error, in respect of awarding process or otherwise.'* 
43rd : ^' Upon an award of a trial de novo by any one of the 
'' superior Courts^ or by the Court of Error, upon matter appearing 
" upon the record, error[may at once be brought ; and if -the judg- 
'^ ment in such or any other case be affirmed in error, it shall be 
" lawful for the Court of Error to adjudge costs to the Defendant in 
«' error.*' 44th : *^ When a new trial is granted on the ground that 
'' the verdict was against evidencCi the costs of the first trial shall 
** abide the event, unless the Court shall otherwise order.'' 46th : 
'^ Upon motions founded upon affidavits, it shall be lawful for 
'* either party, with leave of the Court or a Judge, to make 
'^ affidavits in answer to the affidavits of the opposite party, upon 
'' any new matter arising out of such affidavits, subject to all such 
*^ rules as shall hereafter be made respecting such affidavits/' 
The rules end thus : " The foregoing rules shall come into 
" operation, and take effect forthwith, and apply to every cause, 
*' matter, and proceeding now pending." 

Of course, it is not necessary for me to point out to your Lord- 
ships that it would be impossible, as everybody must admit, 
that without statutory authority, any such rules could have 
been made. They are not and do not purport to be rules 
emanating from the authority of the Court which made them, 
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they purport to be an extension and application to the Kevenue Abgumbnt. 

side of the Court of Exchequer of certain provisions in a certain 

Act of Parliament, by virtue of the authority supposed to have 

been given by another Act, and, of course, if that authority was 

given by that other Act then there is an end of the question ; 

the thing is properly done. 

Now I will state to your Lordships the objections, as I under- 
stand them, which were made. to the competency of the Court to 
make those rujes, and I will state shortly the answer which we 
give to those objections. In the first place, it was said that the 
power contained in the 26th section of the Queen's Remem- 
brancer's Act relates only to the process, practice, and mode of 
pleading on the Revenue side of the Court ; that was the first 
proposition. Secondly, that anything which is procedure in 
error or upon appeal from the Court of Exchequer is not within 
the meaning of those words as used in the Act. Thirdly, that it 
is not to be presumed, without clear proof, that the Legislature 
could intend to delegate to the Court of Exchequer the power of 
giving an appeal in any case in which the Act itself had not 
given it. And fourthly, that on examination of the particular 
provisions of the Act the inference to be drawn from them is that 
the Legislature neither gave nor intended to give tliat power. 

Now, my Lords, I will state shortly the general way in which 
we meet those points. We say, first, that " process, practice, arid 
" mode of pleading on the Revenue side of the Court*' means in 
this Act the entire procedure in any suit, commenced on the 
Revenue side of the Court from the beginning to the end ; and 
that it is a nomen generale. 

Lord Chancellor. — From the beginning in the Court of First 
Instance to the end in the Court of Appeal. 

Mr, Attorney QeneraZ, — The end must be in the Court of First 
Instance always ; from the Writ issued to the judgment, and 
execution also, which is after judgment ; and that compre- 
hends everything intermediate as incident to it, even though 
in the intermediate course there should be a passage through the 
Court of Error or Appeal. 

Lord Gra/nwortK — From the writ to the execution ? 

Lord Ghcmcellor, — Including an intermediate appeal. 

Mr. Attorney Oeifiercd. — Including everything intermediate, 
everything by which the record of the procedure in the suit can 
be aflFected either in its commencement, progress, or result. 

Lord St. Leonards. — Do you include procedure in this House ? 

Mr. Attorney General, — Not of course a separate procedure in 
this House considered as an independent and separate Court ; 
that I apprehend to be another thing; I do not thiiJj: it would be 
necessary for my purpose to argue that, because the Act of 
Parliament has said, if it has authorized the application of the 
clause, that the House of Lords shall be the Court of Error for 
certain purposes; and the House of Lords regulates its own 
particular practice, and no regulation of the proper practice of the 
House of Lords is or could ^ contended to be delegated to any 
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Abouhext. other body ; but I do not think that any such consequence would 
— r* be found to be involved in my proposition. 
iBtDay. Lord St Leonai'ds, — It might be done by Act of Parliament, 
The Attorney and if, therefore, the Barons had legislative power, the question 
General ig^ have they done it ? 

Mr. Attorney Oeneral. — Yes. 

Lord Chcmcellor, — ^You are at present giving the meaning of 
the words process, practice, and mode of pleading, and you have 
said that it includes everything from the beginning to the end, 
including the intermediate appeal ; and, therefore, in your view of 
the case, the intermediate appeal becomes part of the procedure. 

Mr. Attorney General, — I think so. 

Lord Chancellor, — Supposing this case had remained in the 
Court of Exchequer, would there have been a judgment entered ? 

Mr. Attorney General. — Yes. 

Lord Chancellor, — ^And execution ? 

Mr. Attorney General. — ^Yes, that is a Writ of delivery, which 
is the same thing. 

Lord Chancellor. — Against the Crown ? 

Mr. Attorney Genercd. — ^Yes, against the Crown. And if, my 
Lords, it is a case capable of passing through the Court of Appeal, 
the proceedings of the Couti of Appeal will determine the cha- 
racter of the judgment that should be given. 

Lord Chancellor, — Is the form of the judgment amoveaa 
Tncmuai 

Mr. Attorney Genercd. — I do not think that that is the form, 
it is that in substance. Our second proposition is this, — that the 
Legislature, no doubt foreseeing, as we think, the very great ob- 
jections that would be made to rules of this kind, resting solely 
upon the authority of this Court, has expressly authorized the 
Court to extend, apply, or adapt any, without exception, of the 
provisions of the Common Law Procedure Acts to the Revenue 
side of the Court ; and we say that that authorizes the applica- 
tion to causes depending upon the Revenue side of the Court 
of all or any of the provisions of those Acts which can by possi- 
bility be applied to those causes. That is the second proposition. 

Lord Chancellor. — Will you state that in a shorter form of 
words ? 

Mr. Attorney General. — That the clause expressly authorizes 
the extension of all or any of the provisions of those Acts, which - 
are capable of being applied to causes on the Revenue side of 
the Court, to such causes. 

Lord dhaacellor, — Have I taken it down rightly thus, — ^any 
provisions in the Act of 1854 which are capable of being applied 
to Revenue causes may be transferred under that power ? 

Mr. Attorney General. — Just so ; and then, my Lords, 
thirdly, that the purpose, for which that power is expressed to be 
given, by the words "as may seem to them expedient for making 
the process," and so forth, is one which cannot be completely 
accomplished if the provisions relative to error and appeal are 
not included. The purpose is to assimilate, as far as possible. 
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the procedure on the Revenue side to the procedure on the 
Plea side, and that purpose cannot be accomplished if you are 
to leave out all the procedure in Error or in Appeal Then, 
my Lords, lastly, we say that there is nothing inconsistent 
either with principle or with what is to be found in this Act 
itfielf, in the supposition that that power was meant to be given 
to the Judges of the Court of Exchequer ; and that the particular 
provisions of the Act, when examined, instead of disproving, 
rather tend to confirm the conclusion that such power was 
meant to be given, and is given. 

Those, my Lords, are the propositions upon the one side and 
upon the other which we shall have to examine. Now I think 
it would be convenient, in doing so, to make a few observations 
at starting upon the condition in which the law had placed the 
right of appeal on the Revenue side of the Court of Exchequer 
antecedently to the passing of this Act. My Lords, there was 
beyond all doubt a right to bring proceedings in error from the 
Court of Exchequer upon the Revenue side. The learned judges 
who decided upon this case have assumed in their judgments a 
point which I do not know has ever been really a subject of de- 
cision or authoritative declaration, that the mode of raising ques- 
tions of law by a Bill of Exceptions did not exist upon the Revenue 
side antecedently to the passing of this Act. Your Lordships will 
find it expressly given by this Act, if it did not exist before, so 
that we shall at all events argue the case upon the supposition 
that that mode of raising such questions now exists ; but whether 
it existed before or not, from all the enquiry I have been able 
to make, may be a matter possibly of doubt and controversy. 
I am not aware of any proof that it did exist ; I am not aware 
of any authority that it did not. If it did not, the ground 
must, I apprehend, have been this, — that the procedure by bill 
of exceptions originated in judicial practice, and was recognized 
by the second statute of Westminster which provided for the 
signature of bills of exceptions in certain cases, not expressly 
mentioning the Crown or Revenue cases; it may be, it was 
held not to be applicable to such cases. Whether that was 
so or not, the procedure in error was a subject of statutory 
regulation ; and I will trouble your Lordships with a reference 
to some of the statutes upon that subject, because, besides 
introducing us to the position in which the right of appeal 
actually stood before this Act passed, if I do not deceive myself, 
they will be found even to give some assistance when we come 
to consider the particular construction to be placed upon the 
language which we find in this section. Now the right of 
appeal to that which afterwards came to be called the Exchequer 
Chamber was originally given, my Lords, by the 31st of Edward 
the Third, chapter 12, statute 1 ; it is the 12th chapter of the 
statute of Westminster, the 81st of Edward the Third, and the 
heading of it is this, — The Lord Chancellor and the Lord Trea- 
surer shall examine erroneous judgments given in the Exche- 
quer, and the English is in these terms : " Item, it is ordered 
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Aegument. *' and established that in all cases touching the King or other 

" persons, where a man complaineth of error made in process 

^^1^' " ^^ *^® Exchequer," — and I beg your Lordships to observe you 

The Attorney have the word " process " there used in its largest sense, — " and 
General '< the Lord Chancellor and the Lord Treasurer shall cause to 
'* come before them in any chamber of council nigh the Exchequer 
" a record of the process out of the Exchequer, taking to them 
" the justices and other sage persons such as to them seemeth 
" fit to be taken, and shall also cause to be called before them the 
" Barons of the Exchequer, to hear their informations, and the 
" causes of their judgments, and thereupon shall fully examine 
" the business, and if any error be found they shall correct and 
'' amend the rolls, and after send them to the Exchequer for to 
*' make there execution as pertaineth." It was to be in fact a 
convocation of the other judges at that time apparently selected 
by the Lord Chancellor and the Lord Treasurer, to meet in a 
chamber of council nigh the Exchequer, and there to meet the 
Barons of the Exchequer, to learn from them the causes of 
their judgment, having the record before them, and, if error were 
found, to correct and amend the rolls and send them back into 
the Exchequer to make execution as might be right. Lord 
Coke says in his 4th Institutes, at page 106, that the Council 
Chamber spoken of there is now called the Exchequer Chamber, 
because, "there was the assembly of all the judges, being the 
" King's Council, for deciding of matters in law ; therefore the 
" Exchequer Chamber itself is in its origin a branch of the 
'* Court of Exchequer." The next statute bearing upon that 
is the statute 31st of Elizabeth, chapter 1, which cut off one of 
the impediments to the convenient execution of the duties of 
that Court. After reciting the Act of the 31st of Edward the 3rd 
it goes on to say, that on account of the public duties of the 
Lord Chancellor and the Lord Treasurer, they were frequently 
called away, so as nqt to be able to be present at the proper 
time, from which inconvenience arose, then it is ordained " that 
" the not coming of the Lord Chancellor and the Lord Treasurer, 
" or either of them at the day of adjournment in any such suit 
" of error depending by virtue of the former statute, shall not 
" be any discontinuance of any such writ of error, but if both 
" the Chief Justices of either bench, or any one of the said 
" great oflBcers, the Lord Chancellor, or Lord Treasurer, shall 
'* come to the Exchequer Chamber and there be present at 
*' the day of adjournment, in such suit of error it shall be 
'* no discontinuance, but the suit shall proceed in law to all 
*' intents • and purposes as if both the Lord Chancellor and Lord 
" Treasurer had come and been present at the day and place of 
*■ adjournment; provided always, that no judgment shall be 
" given in any such suit or writ of error unless both the Lord 
" Chancellor and the Lord Treasurer shall be present thereat.*' 
The effect of that statute (which in its preamble spoke of the im- 
possibility of both of those great officers being present at the 
Court of Exchequer, at the day of adjournment in such suit 
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of error,) was this,' that it fixed the Court as a Court to con- ARaoMEifT. 
sist both of the Chief Justices of either Bench, and one of those igTDay 

great officers, the Lord Chancellor or the Lord Treasurer, and * 

did not require both of them to be present. The Attorney 

Lord Ghobncelhr, — ^Does it use the words " writ of error ? " General 

Mr, AUoimey General — ^Tes; the words "writ of error'' do 
occur in that statute. 

Lord Chancellor, — It struck me that you read words that 
gave that implication ? 

Mr. Attorney General, — " Suit or writ of enx)r." That refers to 
the preamble, and the preamble runs thus, — ''Whereas by a statute 
" made in the 31st of the reign of Edward the Third, it is enacted 
" that upon complaint concerning error jnade in the Exchequer 
" touching the King or other persons, the Lord Chancellor and 
'* Lord Treasurer shall do to come before them in any chamber 
" of council nigh the Exchequer the record and process of the 
'' Exchequer, and taking to them such justices and other safe 
" person as to them shall be thought meet," and so on. 

Lord Chmicellor, — Is there any trace of the form of the plaint 
of error at that time ? 

Mr. Attorney General. — None whatever ; and it would appear, 
if I may judge from the first statute, that nothing was done 
except the bringing up of the record aimpliciter to what w.e 
call the Exchequer Chamber, and then the Barons were to meet 
the other Judges there, and to give them information as to the 
causes of their judgments. 

Then, my Lords, there were two other statutes passed upon 
the subject in the reign of Charles IL, which I think settled this 
matter, as far as I know, in the position in which it remained till 
the statute of 1st William IV., which partly regulated the way in 
which the Exchequer Chamber was to be constituted according to 
the Court from which the appeal came. First of those is the 16th 
of Charles II., chapter 2, and there is nothing of importance to 
be mentioned as regards that, except that as the Act of Elizabeth 
had dispensed with the presence of both the Lord Chancellor and 
the Lord Treasurer, this dispenses with the presence of either 
of them, still, however, making their concurrence in the judgment 
necessary. There is nothing else in the language of that Act that 
I need mention. But then comes the 20th of Charles- IL, chap- 
ter 4, intituled *' An Act for proceeding to judgment on Writs of 
" Error brought in the Exchequer,"" and that recites first the Act 
of the 16th of Charles II. in terms, referring also to -that of 
Edward III., and then it goes on to say, *'. and whereas at this 
" present time there is no Lord Treasurer, and therefore by 
*' reason of the said proviso no judgment can be had in any writ 
" or writs of error brought and yet depending or to be brought, to 
" the great charges and prejudice of His Majesty's subjects, and 
"delay of justice, f<5r remedy wherein, be it therefore enacted by 
** the King's most excellent Majesty, by and with the advice and 
" consent of the Lords spiritual and temporal, and the Commons, 
" in Parliament assembled, that judgment shall or may be given 
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Amvuevt, *' in any suit or writ or writs of error now depending or here- 
" after to be brought in the Exchequer," (that is the language of 
^ '* *^ ' the Act, " in any suit or writ or writs of error now depending 
The Attorney " or hereafter to be brought in the Exchequer/') '' in the presence 
Otneral, « of the Lord Keeper of the Great Seal of England, notwith- 
** standing the vacancy of a Lord Treasurer in such manner as 
'^ hath been accustomed when there was present the said two 
" great officers ; the said proviso in the said statute, or anything 
" else therein contained, to the contrary in anywise notwith- 
<' standing/' That applies solely to error from the Exchequer, 
properly so called, and it actually describes it as a '' suit or writ 
*' of error now depending or hereafter to be brought in the 
" Exchequer," having reference solely to those two former Acts 
which related exclusively to error from the Court of Exchequer 
properly so called. Tour Lordships therefore trace the modifica- 
tion of the Court through the different Acts,-^in the first 
instance, concurrence both in]the hearing and the judgment of the 
Lord Chancellor and the Lord Treasurer was necessary. Then 
their concurrence in the hearing was dispensed with first as to 
one and afterwards as to both ; and lastly, the concurrence in the 
judgment. And then by the Act of William IV., which throws 
' no new light upon the question of phraseology or otherwise, as 
your Lordships know, the present constitution of the Exchequer 
Chamber was fixed. 

Lord Crcmwarth, — Do you understand that to mean *'suit of 
" error, or writ of error," or " suit or writ of error ? " 

Mr. Attorney Ocnerai.— I understand it to mean " suit of error, 
'* or writ of error." 

Lord Cranworth, — " Or " being read as " otherwise ? *' 
Mr, Attorney Oeneral. — Yes ; because I find the expression 
" suit of error " in the former Act ; but the word " suit," I 
imagine, is the pursuing of error. There it is still spoken of as 
depending in the Exchequer all the time. I cannot help asking 
leave to refer your Lordships to what Lord Coke says about the 
connexion of those different Courts in the Exchequer in the 
same 4th Institutes to which I referred before. He says at 
page 110, in the part dealing with the Conrt of Exchequer : 
" And into the Exchequer Chamber, or the like, all cases of the 
'^ greatest difficulty in the King's Bench or Common Fleas, &c. 
'' are, and of ancient time have been adjourned and there de- 
'' bated, argued, and resolved by all the Judges of England and 
" Barons of the Exchequer. See more of this Court infra 
" cap. 13. pagin. 121." Then at page 119, which I think must 
be the page intended, at the last sentence of that chapter 13, 
which relates to the Court of Equity in the Exchequer Chamber, 
which we were so familiar with some years ago, he concludes with 
this sentence : " So as in the Exchequer there are these 7 Courts. 
" 1. The Court of Pleas," that is what is called the Plea side. 
** 2. The Court of Accounts. 3. The Court of Receipt," which 
would be the two Revenue branches. " 4. The Conrt of the 
*^ Exchequer Chamber being the assembly of all the Judges of 
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'' England for matters in law. 5. The Court of Exchequer 
" Chamber for errors in the Court of Exchequer 31 Eliz. 3. 
** cap. 8. and 31 EKz. cap. 1. 6. A Court in the Exchequer 
** Chamber for errors in the King's Bench, 27 Eliz. cap. 8.; 
"31 Eliz. cap. 1. Co. PL Intr. fo. 2, 24, 87, and 7, this Court 
" of Equity in the Exchequer Chamber.'' So that the Court of 
Error from the Court of Exchequer in the Exchequer Chamber 
sat under distinct statutes, wluch very much simplified the 
process there, still preserving its connexion with the Court of 
Exchequer, and that state of things continued imder those 
statutes till a very recent time. 

Now, my Lords, I think the next thing that it would be 
convenient to do, would be first to introduce your Lordships 
as concisely as I can to these Common Law Procedure Acts 
to which reference is made in the Queen's Remembrancer's Act. 
There are only two of them we need deal with. There is one 
later Act, which is not of course in question. The Common 
Law Procedure Act of 1862, the 16th and 17th Vict. c. 76, to 
which reference is made in that Act, is this— it is entitled " An 
" Act to amend the process, practice, and mode of pleading in 
" the superior Courts of Common Law at Westminster, and in 
" the Superior Courts of the counties Palatine of Lancaster and 
" Durham," and the preamble runs thus '* Whereas the process, 
" practice, and mode of pleading in the Superior Courts of 
" Common Law at Westminster may be rendered more simple 
" and speedy, be it enacted by the Queen's most excellent 
" Majesty, by and with the advice and consent of the Lords 
" Spiritual and Temporal, and Commons in this present 
" Parliament assembled, and by the authority of the same, as 
'^ follows " : that is an adoption, as has been noticed in one of 
the judgments, (I think that of Mr. Justice Williams, in the 
Court below,) of the phraseology which had been employed 
by the Crown, in the commission to the Commissioners, who 
were to enquire into this subject, and upon whose report and 
recommendation this Act was founded. They were appointed 
to enquire into the process, practice, and mode of pleading in 
the Superior Courts of Common Law at Westminster. In 
the execution of that duty, and as not foreign to it, they 
entered into the whole procedure in error and in appeal, and 
the Act founded upon their recommendations does the like, de- 
scribing the subject matters with which it deals under this title : 
the Process, Practice, and Mode of Pleading in the Superior 
Courts of Common Law, at Westminster. 

Lord Ohomoellon — ^How comes it that that phrase does not 
include the Court of Exchequer ? 

Mr. Attorney General. — I can answer that question at once, 
if your Lordship will do me the favour to look at the interpreta- 
tion clause. Clause 227 is the answer to that question, though it 
is indicated in other places. " In the construction of this Act 
" the word action shall be understood to mean any personal 
" action brought by writ of summons in any of the said Coujrts.' • 
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Arquaiicnt. That pervades the whole, and therefore in truth it would not be 

applicable to any proceeding which did not come within that 

i 8t Da y, definition, which was not an action commenced by writ of sum- 
The Atiomey mons in any of the Courts. Therefore, though the Flea side of 
General, the Oourt of Exchequer is not expressly mentioned, yet as such 
actions may be commenced by writ of summons there, it applies 
to such actions ; and though the Revenue side is not mentioned 
by way of exclusion, yet as those are not actions commenced by 
writ of summons, it would not apply to them. I ask your Lord- 
ships' particular attention to the phraseology of the preamble, 
because it is the same phraseology which we find and have to 
deal with, and upon which the argument is founded, in this 
26th section of the Queen's Remembrancer's Act. The words 
" process," "practice,'' and " mode of pleading," are used in the 
Act of 185 a for the 'purpose of expressing the aggregate of pro- 
cedure in as large a sense as that in which it is found to be dealt 
with afterwards by the clauses of that Act; and the same 
phraseology is preserved and adhered to in the 26th clause of 
the Queen's Remembrancer's Act, in which power is given to 
extend, apply, or adapt any of the provisions of that and the 
subsequent Act. 

Then, my Lords, I may state as far as is material, the sub- 
stance of those provisions of this Act of 1852, to which it may 
be useful to direct your attention, passing over a number of 
sections which relate to other matters. 

Lord Chancellor. — You say that in the preamble *' the process, 
" practice, and mode of pleading" is equivalent to procedure ? 
Mr. Attorney Oene^^al. — ^Yes, my Lord. 

Lord Chancellor. — But that " process, practice, and mode of 
pleading," in the preamble cannot be held to indicate any new 
provision given by the Act, because it is that it may be ren- 
dered more simple and speedy. 

Mr. Attorney Oeneral. — Yes, my Lord; I take it, that the 
object is to make such improvements in the procedure of the 
Superior Courts of Common Law as may have the effect of ren- 
dering that procedure more simple and speedy. 

Lord Chancellor. — ^That must mean ''procedure" as then 
existing ? 

Mr. Attorney Oeneral. — ^No, I think not ; because it contem- 
plates an amendment for the purpose of making it more simple 
and speedy, and all the alterations and amendments, however 
widely they may depart from the procedure in use before, are 
still amendments or alterations introduced into the process, prac- 
tice, and mode of pleading, for the purpose of making it more 
simple and speedy. And your Lordships will find that it is a 
most salutary but extensive revision of the whole procedure as it 
existed before. 

I was going to call your Lordships' attention to those portions 
of the Act which may be found capable of connecting themselves, 
more or less, with the argument which I will have to address to 
your Lordships. I pass over the early part relating to various 
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proceedings in suits, as nothing will turn upon that ; and the Abgumbnt, 
first, which I ask your Lordships' attention to, are clauses 102 to iT^ 

116; those relate to trials B,i Nisi Prvus, It mav be in your ! !! 

Lordships' recollection, perhaps, that by the 2nd and 3rd Victoria, The Attorney 

chapter 22, the practice as to trials on the Assizes, which had Genera U 

been applied to the other Courts, namely to the Court of King s 

Bench and to the Court of Common Pleas, by the statute of 

Westminster, 13th Edward I., was extended to the Plea side of 

the Court of Exchequer, and it will be convenient, I think, that 

I should state the effect of that Act to your Lordships before I 

refer to those clauses. It was an Act to enable the Justices 

of Assizes on their circuits to take inquisition of all pleas in 

the Court of Exchequer of Pleas which shall be brought before 

them, without a special commission for that purpose ; it recites 

the 13th of Edward I., chapter 30, which authorized " the 

" Judges of Assize on their several circuits to take inqui- 

" sition of all pleas in the Courts of Queen's Bench and 

" Common Pleas, and then it recited that it was expedient to 

*' extend that power to pleas in the Court of Exchequer, in order 

" to put an end to the practice which has hitherto obtained, of 

** issuing a separate commission from the said Court upon each 

*^ record brought therefrom before the Judges of A&size," and 

that accordingly was done. So, as to the Plea side of the Court 

of Exchequer, the effect oiF that Act was to give the same power to 

the Judges of Assize, under their commissions from the Crown 

of Oyer and Terminer, to take inquisition, that is, to try cases 

originating upon the Plea side of the Court of Exchequer, which 

they had before by statute as to cases originating in the Queen's 

Bench and Common Pleas ; but that was not extended to the 

Revenue side. Your Lordships will find, I think, that that Act 

will have a bearing, and a useful one, upon some portion of the ^ 

argument which is made upon the 26th clause ; it has been so 

treated by Mr. Justice Willes, and, I think, in a way which is 

very logical and very sound. 

Now I ask your Lordships' attention to the fact, that we have 
the whole of the Nisi Priua practice regulated in the Common 
Law Procedure Act of 1852, by clause 102, and the otlier clauses 
which follow that down to 116. I am not going to read them 
through, it is quite unnecessary that I should do so. I only 
ask your Lordships' attention to the fact that this procedure, 
which takes place extra curiam of the Exchequer when causes 
go from the Court of Exchequer to trial at the Assizes — ^this pro- 
cedure which takes place before the Judges of Assize, under the 
Queen^s commission, whether they be members of the Court of 
Queen's Bench or the Court of Common Pleas, or any other Court, 
is regulated in considerable detail by the Common Law Procedure 
Act of 1852. Then we come to the sections about error. Your 
Lordships will find that this Common Law Procedure Act of 
1852 deals largely with the subject of error. The first clause 
on the subject, I think, which is material, is the 146th. 
9413. B 
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Lord Granworth. — It may be well worth obRerving that that 
begins with a little preface of " And with respect to proceedings 
" in error " 

Mr. Attorney OeneraL — Yes. Your Lordships will jfind all 
through the Act prefaces of that kind occur from time to time 
when a new subject is arrived at ; for instance, the preface of 
the clauses to which I have just referred was " With respect to 
" the Nisi Prius Record, be it enacted as follows." And also 
clause 1 00 is preceded by this " And with respect to judgment 
" for default in not proceeding to trial and so on " — aU through 
the Act the different heads of the subject are taken up by sub- 
preambles of that kind, and this 14*6th section, as your Lordship 
observes, is preceded in this way, " and with respect to pro- 
" ceedings in error, be it enacted as follows/' Then follow a 
number of provisions, which extend from 146 to 167 inclusive, 
of which, my Lords, I shall only refer your Lordships to four in 
particular — 148, 155, 156, 157, all of which contain something 
deserving attention. 1 48 is this : *' a writ of error shall not be 
" necessary or used in any cause, and the proceedings to error 
" shall be a step in the cause, and shall be taken in manner 
'' herein-after mentioned, but nothing in this Act contained shall 
" invalidate " prior proceedinga That, my Lords, with regard 
to whatever falls under the category of error, properly so called^ 
and as governed by those clauses, is decisive, as showing that the 
proceeding to error is regarded, not as the commencement of 
anything which is in the view of this Act an independent suit, 
but as a continuation of the same proceeding, a step in the same 
cause. Then I ask your Lordships' attention to 155 and the 
two following clauses. The intermediate ones show what the 
proceedings are which are to be taken before the error leaves the 
Court from which it proceeds — ^how the roU is to be made up and 
suggestion to be entered, and how bail is to be given, and so on — 
all of which, though part of the procedure in error, are steps to be 
taken literally in the Court from which the error is brought. Then 
we come to 155 : *' Upon such suggestion of error alleged and 
" denied being entered, the cause may be set down for argument 
" in the Court of Error in the manner heretofore used, and the 
" judgment roll shall, without any writ or return, be brought 
*' by the Master into the Court of Error in the Exchequer 
" Chamber, before the Justices, or Justices and Barons, as the 
'* case may be, of the other two Superior Courts of Common Law 
" on the day of its sitting, at such time as the Judges shall 
" appoint, either in term or in vacation, or if the proceedings in 
** error be before the High Court of Parliament, then before the 
" High Court of Parliament, before or at the time of its sitting ; 
" and the Court of Error shall and may thereupon review the 
" proceedings, and give judgment as they shall be advised 
" thereon ; and such proceedings and judgment as altered or 
*' aflSrmed shall be entered on the original record, and such 
" further proceedings as may be necessary thereon shall be 
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'* awarded by the Court in which the original judgment was ARauMBNx. 
" given." The next clause, 156, is: " Courts of Error shall have ig^Da 

" power to quash the procieedings in eiTor in all cases in which - ' 

" error does not lie, or where they are taken against good faith, Tke^Attorn^ 

" or in any case in which proceedings in error might heretofore "" 

" have been quashed by such Courts ; and such Courts shall in 

" all respects have such jurisdiction over the proceedings as 

" over the proceedings in error commenced by writ of error." 

Clause 157 is this : " Courts of Error shall in all cases have power 

" to give such judgment, and award such process, as the Court 

*' frord which error is brought ought to have done, without 

" regard to the party alleging error." Those three clauses, my 

Lords, tell us what is to be done in that which we call the Court 

of Error itself, 'whether it be the Court of Exchequer or the 

House of Lords. 

Lord Chelmsford. — The main clause, 148, is embodied in the 
Queen's Remembrancer's Act, and extended to the Revenue side 
of the Court of Exchequer. 

Mr. Attorney Oeneral. — Yes. I take the effect of those clauses 
to be this. — Formerly a writ of en-or was technically a new pro-? 
ceeding, though it had obviously a natural connection* with the 
original one, and the result was that the judgment was given in the 
original Court, but that is now considered to be an inconvenient 
distinction, and so fer at all events, as error is concerned, hence- 
forth it is to be a step in the cause. All the preparatory pro- 
ceedings are to be taken under various regulations in the Court 
from which the error itself is brought, and then those three 
clauses, 155 and the two following, tell you what theCourt of 
EzTor is to do before it returns, and in order to return the cor- 
rected record, and then it returns into the Court from which 
it came, and the proceeding is to take place as if the Court had_ 
originally given the judgment, which the Court of Error has. 
given instead. 

Lord Chancellor. — ^AU those regulations apply only to cases 
where a writ of error would lie. 

Mr. Attorney Oeneral. — Quite so. 

Lord Chancellor. — Do you mean to make this bear upon_ 
your interpretation of the effect of the words '* process, practice, 
" and mode of pleading ? " 

Mr. Attorney General. — Partly so ; my proposition as to that 
is this, — The Legislature, when executing their purpose of amend- 
ing and rendering more simple and speedy the process, practice, 
and mode of pleading of the Superior Courts of Common Law 
at Westminster, saw that it was impossible do deal with that 
subject as a whole, if you neglected the means which the law 
provided of correcting error which might be made in those 
Courts, and more especially in the records of those Courts, which, 
beginning there had to return there, and to be executed there ; 
and the Legislature therefore, so far as error is concerned, with 
which alone those clauses deal, treats error as part of the pro- 

B 2 
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AxouHBHT. cedure in the suits in the Court out of which the error arises, 

iftDa *^^ regulates the procedure in that point of view, both in the 

Court from which the error is brought and in the Court of 

ThM Attorney Error by which the correction is to be administered. 
^'JUJ^'- Lord Chancellor. — ^ui does not extend or enlarge the juris- 

diction. 

Mr. Attorney General. — But does not extend or enlarge the 
jurisdiction in any way whatever. It simply regulates in certain 
ways the mode of correcting erroneous judgments, and says that 
for that purpose the proceeding to error shall be a step in the 
cause, and treats the whole of it as coming within the meaning 
of the phrase, " process, practice, and mode of pleading in the 
*' Superior Courts of Common Law at Westminster " Now, my 
Lords, 1 do not think I ought to trouble you ^th the various 
matters which we find in this Act further than just mentioning 
their nature ; they introduce into the process and practice of 
those Courts new remedies, very large, exceeding any which could 
have been administered before. By way of example, I will men- 
tion one or two of which I have made a note. In the case of an 
action in ejectment by a mortgagee, the 21 9th section gives the 
Courts of Common Law the power, on payment being tendered, 
to order a reconveyance. That, of course, is a very great enlarge- 
ment of the remedy administered in those Courts. 

Lord St Leonards. — It is an adoption of the equitable rule. 
Mr. Attorney OeneraL — Just so ; and there are other clauses 
which might be referred to of the same character. Tlien, my 
Lords, you will find that by the 228th section power is given 
to " Her^Majesty from time to time, by an Order in Council, to 
'* direct that all or any part of the provisions of this Act, or of 
** the rules to be made in pursuance thereof, shall aj^ply to all or 
" any Court or Courts of Eecord in England or Wales, and within 
" one month after such order shall have been made and pub- 
" lished in the London Gazette such provisions and rules 
" respectively shall extend and apply in manner directed by such 
" order, and any such order may be in like manner from time to 
" time altered or annulled." I may observe, in connection with 
that clause, that it appears to have been defective as originally 
passed in not providing for the case, which might be necessary to 
be provided for, of some supplementary provisions being made 
in order to render applicable that which, simply as it stands in the 
Act, would not be so; and in the subsequent Act of 1854 your Lord- 
ships will find a corresponding clause, which enlarges that power 
under both Acts. It is the 105th clause of the Common Law Pror 
cedure, the 17 and 18 Vict., and it provides that " It shall be law- 
" ftil for Her Majesty from time to time, by Order in Council, to 
** direct that all or any part of the provisions of this Act, or of the 
" rules to be made in pursuance thereof, shall apply to all or any 
*^' Court or Courts of Record in England and Wales, and within 
" one month after such order shall have been made and published 
" in the London Gazette, such provisions and rules respectively 
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'* shall extend and apply in manner directed by such order, and Argumbitt* 
" any such order may be in like manner from time to time 
'* altered and annulled, and in and by any such order Her Ma- 
" jesty may direct by whom any powers or duties incident to the 
" provisions applied under this Act or the Common Law Pro- 
" cedure Act, 1852, shall and may be exercised with respect to 
" matters in such Court or Courts, and may make any orders 
" or regulations which may be deemed requisite for carrying into 
'* openition in such Court or Courts, the provisions so applied." 
Going back to the Act of 1852, I have only to mention one 
other provision in it, viz., the 223rd clause, which gives power 
to the Judges of the three Courts, the Queen's Bench, the Com- 
mon Pleas, and the Exchequer, " or any eight or more of them, 
^ of whom the chiefs of each of the said Courts shall be three, 
*' from time to time to make all such general rules and orders for 
" the effectual execution of this Act, and of the intention and 
" object hereof," and for other purposes, there mentioned, as they 
may think fit; and accordingly, under those powers contained in 
this Act, and under similar powers in the later Act, various rules 
and orders were made, to some of which I shall afterwards call 
your attention. 

The next Act is the Act of 1854, which introduces several 
further and important improvements. My Lords, that is 
entitled " An Act for the further amendment of the process, 
" practice, and mode of pleading and enlarging the jurisdiction 
" of the Superior Courts of Common Law at Westminster, and 
" of the Superior Courts of Common Law of the counties 
" palatine of Lancaster and Durham." There is no preamble to 
it, but it is obviously an Act in pari materia and in continua- 
tion of the same amending operation ; and the words as to 
enlargement of jurisdiction obviously have reference to the new 
powei-s which it confers, some of which I will mention, with 
respect, for example, to granting injunctions, compelling discovery, 
and admitting equitable pleas. 

Lord St [Leonards. — Originally it was intended to have a 
great scope. 

Mr. Attorney Oeneral, — This was intended to enlarge the 
jurisdiction of the superior Courts. 

Lord Granworth. — I tliink there is a clause in it (I am speak- 
ing from recollection), that it is to be read as part of the other 
Act. 

Mr. Attorney Oeneral. — The first clause of that Act gives 
power by consent for a judge to try questions of fact with- 
out a jury. That we need not trouble ourselves with. Then 
follow a series of clauses on the subject of arbitration, which 
may be divided into two branches, to the first of which 
our attention may be perhaps usefully directed. The second is 
not important ; the second relates only to private agreements to 
arbitrate, which may be dealt with in a certain way by the 
Court. The clauses I refer to are from 3 to 10, and it may be 
important that attention should be directed to them. The third 
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Abouxsnt. is this : " If it may appear at any time after the issuing of th^ 
** writ to the satisfaction of the Court or a Judge, upon the 
" application of either party, that the matter in dispute consiste 
" wholly or in part of matters of mere account which cannot 
" conveniently be tried in the ordinary way," — ^then there is 
power to send it to compulsory arbitration, and then the follow- 
ing clauses, including thQ 10th, regulate the proceedings conse- 
quent on the ei^ercise of that power. Then the 27th clause is 
noticeable as introducing a new rule of evidence, comparison of 
handwriting. Then we come to the 82d clause, which gives 
error upon a special case. Clause '32 is in these terms: " Error 
" may be brought upon a judgment upon a special case in the 
'' same manner as upon a judgment upon a special verdict, unless 
'* the parties agree to the contrary; and the proceedings for 
" bringing a special case before the Court of Error shall, as 
" nearly as may be, be the same as in the case of a special 
** verdict, and the Court of Error shall either affirm the judg- 
" ment, or give the same judgment as ought to have been given 
" in the Court in which it wa^ originally decided, the said Court 
" of Error being required to draw any inferences of fact from 
^* the facts stated in such special case, which the Court where it 
^' was originally decided ought to have drawn." 

Lord St Leonards. — You have printed from 32 to 42 in the 
Appendix. 

Mr. Attorney General. — Yes, my Lord. I am not going to 
read again those which I have already read once, being the 
clauses adopted in the present rule, but the 32nd is not one of 
those. The 32nd is in the body of the Queen's Remembrancer's 
Act enacted by that Act, and therefore, of course, is not adopted 
by any rule of Court. That, enables " error to be brought upon a 
" judgment upon a special case in the same manner as upon a 
^' judgment upon a special verdict, unless the parties agree to the 
"" contrary ; and the proceedings for bringing a special case before 
''* the Court of Error shall, as nearly as may be, be the same as in 
" the case of a special verdict, and the Court of Error shall either 
'' affirm the judgment or. give the same judgment as ought to have 
" been given in the Court in which it was originally decided, the 
*' said Court of Error being required to draw any inferences of 
*' fact from the facts stated in such special case which the Court 
*' where it was originally decided ought to have drawn." That 
your Lordship will observe depends upon agreement The parties 
may agree upon a special case, and then error may be brought 
upon the judgment upon it, if the parties do not agree to the 
contrary. Then follows that series of clauses, which I have 
already read, applicable to appeals upon rules discharged, or made 
absolute, which of course I do not read again ; and then later in 
the Act we have these subjects. I am not going to trouble your 
Lordships with more than an enumeration of the points dealt 
with — clause 60 gives power to compel the discovery of docu- 
ments in the possession of the adverse party, plaintiff or defen<- 
dant; sections 51 to 54 authorize the Court to direct the 
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examination of parties ou interrogatoriiBS ; jsection 58 authorizes 
the Court to make orders for the inspection of anything that 
may be the subject matter of the action, by the party or by the 
witnesses as well as by the jury. Then sections 60 to 67 are the 
garnishee clauses ; section 78 enables the Court to order specific 
delivery of chattels ; sections 79 to 82 authorize the Court to 
grant injunctions; sections 83 to 86 authorize the Court to 
receive equitable defences; and then the same power is given 
to make rules, and the same power is given for Her Majesty to 
apply the provisions to other inferior Courts of Record, which 
I read before. Also there is 'a new action of mandamus given 
by some of the clauses. 

L(yt*d Chancellor. — In the 36th section, what is the meaning of 
the words ♦' Court of Error ? " 

Mr, Attorney Oeneral, — I think the reason why the words 
*' Court of Error" are introduced there probably is this, — that 
with respect to two Courts specially dealt with by these Acts, 
namely, the Courts of Ziancaster and Durham, at clauses 100 and 
102, the Court of Queen's Bench, being the Court of Error fix)m 
the Court of Common Pleas at Lancaster and the Court of 
Pleas at Durham respectively, is also made a Court of Appeal 
from the said respective Courts for the purposes of this Act in 
reference to motions for new trials. 

Lord Chancellor. — I observe those words " Court of iError " 
in the rule. 

Mr, Attorney Oeneral. — Yes ; because the rule, I apprehend, 
simply mentions the provisions in the Act of Parliament, which 
are to be applied to the Court of Exchequer ; it does not leave 
those words out of the clause, which it copies out of the Act of 
Parliament, 

Lord Chavjcellor. — What is the effect then of those words in 
the rule ? 

Mr. Attorney Oeneral, — In the rule, they would simply*have 
no effect, of course, unless they were held to be applicable in the 
construction of the clause as it stands in the Act of Parliament 
to the proper Court of Error, whatever it may be, from any 
Court. 

Lord Chancellor, — You do not mean to contend then that 
there was authority to make the Court of Queen's Bench a Court 
of Error ? 

Mr. Attorney Oeneral, — Certainly not. 

Lord Chancellor. — The language of the rule is so, is it not ? 

Sir Hugh Cavma, — In place of saying as the Act does *' for 
" the purposes of this Act," the rule says " for this purpose.'* 

Mr. Attorney General. — The words of the rule are '*It is 
" ordered that the following provisions of the Common Law 
" Procedure Act, 1864, be extended, applied, and adapted." 

Lord Chancellor, — The framer of that rule seems to have 
thought he could make the Coturt of Error, whatever it may be, 
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the Court of Error from the Court of Exchequer on the Beyenue 
side. 

Mr. Attorney Oeneral.'-I do not think more waa intended, 
than simply to indicate the provision of the Act of Parliament 
that was intended to apply to the Revenue side of the Court ; 
and that is sufficiently done, the words ''Court of Error'' 
occurring in that clause, the words *^ for this purpose'^ being, I 
think, in the rule exactly similar to the words ** for the purposes 
« of this Aci" 

Lord 8t Leonards. — Has your attention been called to sec« 
tion 13 of the Queen's Remembrancer's Act ? 

Mr. Attorney Oeneral, — Yes, my Lord. 

Lord 8t Leonards. — ^Where a new appeal is given under the 
Succession Duty Act, it says, '' Such appeal as aforesaid shall be 
'* made to the Court of Error in the Exchequer Chamber, and 
'^ the decision of the said Court of Error shall be subject to ap* 
*^ peal to the House of Lord& Therefore that speaks of the Court 
of Error as the Court of Error which we all know to exist in 
the Exchequer Chamber. 

Mr, Attorney General. — Everybody knows that 
error from the Exchequer it goes to the 
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when there 
Exchequer 
Chamber, and from the Exchequer Chamber to the House 
of Lords, and when the Xiegislatiue, in a case that was 
perfectly new, gives a new appeal not provided for by the 
Common Law Procedure Acts or otherwise, it follows* that 
course. Your Lordships may be perhaps referred conveniently 
on that point to the 11th George IV. and 1st William IV., 
Chapter 70. 

Lord St. Leonards, — How do you reconcile the order which 
was made by the Barons, No. 3, to which the Lord Chancellor 
has been calling your attention, with section 13 of the Queen's 
Remembrancer's Act. 

JMir. Attorney Oeneral. — There is not the smallest difficulty 
whatever in it, because it relates to a totally different subject 
It may or may not be open to the objection that the words 
" Court of Error," being there transcribed from the Act of Par- 
liament, are inofficious, but section 1 3 relates to a totally diffe- 
rent subject. Section 13 relates exclusively to appeals from 
assessments of the Commissioners of the Inland Revenue to the 
Court of Exchequer, under the provisions of the Succession 
Duty Act, 1853. That is a perfectly new appeal from the pro- 
ceeding defined by the Succession Duty Act, and quite s\ii 
generis, and not in any degree connected with the other subject. 
I will deal with those clauses as the learned Judges in the Court 
below have dealt with them, when I take the argument a little 
more in detail. 

Lord Kingsdown. — Is this rule accurately printed ? 

Mr. Attorney General. — I believe it is; it might possibly 
have been better if the very words of the clause had been 
adopted without any verbal alteration. 
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Lord Chelmsford, — ^I think the little word '^ in" has been left ABoramnv 
out by mistake, and that it should be the *' Court of Error in the ""T" 
'' Exchequer Chamber/' ^t!^' 

Lord Wensleydale. ^-Probably it only means the Court of The Attorney 
Error, that is to say, the Exchequer Chamber, or the House of GenerdL 
Lords, shall be Courts of Appeal. 

Mr. Attorney Oeneral, — Or it may be, that the words have 
been simply transcribed out of the clause of the Act of Parliament, 
as far as it goes, shortening the expression at the end, and using 
the words ** for this purpose/' instead of " for the purposes of 
** this Act." I feel, my Lords, upon this point very great con- 
fidence indeed. If in other respects your Lordships should 
concur with the argument I submit, no difficulty will be created 
by the form of that portion of the rule, because we are dealing 
with the Court of Exchequer Chamber and the House of Lords, 
and if there was power to adopt the clause of the Act of Par- 
liament as to the Exchequer Chamber and the House of Lords, 
that certainly has been done, whatever else may have been 
superfluously expressed by the introduction of those words 
" Court of Error ;'' and I think your Lordships would not be 
at all troubled with difficulty in respect of that. 

imxZ Chelmsford, — What Court of Error was there except 
the Exchequer Chamber ? 

Mr. Attorney Oeneral. — For this purpose none whatever. 

Sir Hugh Cairns. — In the Common Law Procedure Act there 
was another Court of Error. 

Mr. Attorney Oeneral. — Only as to those two Courts men- 
tioned. 

Lord Chelmsford. — Durham and Lancaster, 

Mr. Attorney Oeneral. — Yes. 

Lord St. Leonards, — The Queen, by extending the Act to 
any other inferior Court of Record, would have made the Queen's 
Bench a Court of Error for that Court of Record also. 

Mr. Attorney Oeneral. — The Queen would have had that 
power; but those words have only a distinct application with 
regard to the two particular Courts of Durham and Lancaster. 
I was going upon that point to direct your Lordships' attention 
to the ilth George IV. and 1st William IV., chapter 70, which 
contains a clause regulating the Exchequer Chamber^ and after 
having spoken of His Majesty s Superior Courts of Common Law, 
in the earlier sections, it says tliis : ^' Be it further enacted, that 
" write of error upon any judgment given by any of the said 
" Courts shall hereafter be made returnable only before the 
" Judges, or Judges and Barons, as the case may be, of the other 
" two Courts in the Exchequer Chamber, any -law or statute to 
'' the contrary notwithstanding,'' So that it is quite clear that 
tlie Court of Error fron^ the Exchequer is the Exchequer Chamber, 
and that no other Court of Error can possibly be the Court of 
Error with reference to the Court of Exchequer. 
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Lord ChanceUoT.-^tbe 36th sectioa of the Act of 1854 is 
a aew enactment creating new Courts of Error ; do you hold 
that enactment to be a provision relating to process, practicei 
and mode of pleading ? 

Mr, Attorney General, — I think so, my Lord, within the 
meaning of those words, as used in the Common Law Procedure 
Acts, as evidenced by the preamble. Tour Lordships will 
observe that it is simply a clause which permits questions of 
law, which always might be brought by one proper mode to the 
Court of Error, to be brought in an additional mode more conr 
venient for the purpose, and that is in truth the nature of all 
those provisions, as I will show you afterwards. 

Lord St Leonards, — ^The words have been copied from the Com-» 
mon Law Procedure Act. . In the Act of Legislation of the Barons 
they have copied it from the other Act. In the first Act it is 
right ; in the Barons' Act it appears to be incorrect and wrong. 

Mr. Attorney OenercH. — I do not think it will be found to be 
so for any practical purpose, because the enacting part jof the 
rule of the Barons, if I may use the word "enacting,** is this : 
** It is ordered that the following provisions of the Common Law 
" Procedure Act, 1854, be extended, applied, and adapted to the 
** Revenue side of the Court of Exchequer." They do not pur- 
port to be enacting anything of their own ; they purport simply 
to be extending, appljdng, and adapting, under Parliamentary 
power, the following provisions of the Common Law Procedure 
Act of 1854. 

Lord St, Leonards, — You do not mean to argue they were 
taking them at haphazard, not seeing whether they would apply 
or not ; they had to see what would apply ; they were bound to 
see that they were properly applicable ; they were legislating as 
it were ? 

Mr. Attorney Oeneral, — Of course we may use what words 
we please ; but I apprehend if the Legislature has said Her 
Majesty or the Court may extend, apply, or adapt certain pro- 
visions of any existing Act of Parliament to a different purpose, 
the Legislature gives force to that which is done, the whole Act 
of legislation is done by the Legislature, though it is made to 
depend upon something afterwards to take place in the exercise 
of the discretion of persons in whom the Legislature places con- 
fidence. The legislation is found in the Act of Parliament. The 
Act of Parliament says with reference to a particular subject 
matter, it is not to operate per se, it may operate if certain per- 
sons, namely the Judges of a particular Court, think fit to 
apply it. 

Lord CkanceUor,— The sum of what you say is that the rule, 
quoad those words " the Court of Error" was a mistake, and 
was ultra vires of the Barons. 

Mr. Attorney Oeneral. — My Lords, I do not say ultra vires of 
the Barons. I look upon them as inofficious, as operating 
nothing. 
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Lord Chancellor. — If they had power to lise them they- cannot ABoiwiara.^ 
lie inofficious ; if they are inofficious, there was no power to use ""TT 
them. ^«2^3^ 

Lord Wenaleydale. — Suppose they were left out. Still the ^nfcc Attome^* 

Act would operate. C hnera L • 

Mr, Attorney Oeneral, — Tes, I think so. 

Lord 8t Leonards, — I think there should be an amended Act 
by the Barons. 

Mr, Attorney General.—! take the liberty of demurring to the 
use of the word "Act" at all, as applied to that which the 
Barons have done. When the Legislature gives a power of this- 
description, it depends entirely upon the Act of the Legislature, 
and if it has been rightly pursued. I respectfully say it is not a 
correct use of language to speak of a rule made by the Barons 
under a power such as that which the Legislature has conferred 
on the Barons as an Act at alL And if this is capable of Opera- 
tion within the limits of the power given by the Act of Parliament, 
the mere fact that those words " Court of Error '* may have 
been transcribed into it jfrom the Act of Parliament, without 
really making any difference in the sense or effect of the clause, 
will not in the least degree prevent the operation of the rule, 
with regard to that which was within the power and which was 
applicable to the subject 

Lord C/ieiTM^/brcJ.— Suppose the Court had done something 
beyond ite power, would that prevent the operation of the rule ? 

Mr. Attorney Oeneral, — I should apprehend not, certainly, 
unless the two things were so inseparable, that it could not ap- 
ply that which it had done within the power, without mixing 
it up with that which it had done beyond. But what I take the 
liberty to submit upon that is, that , it is clear upon the faceof 
the ordering part of the rule that the intention was not to do any- 
thing except to extend, apply, and adapt certain provisions speci- 
fied upon the face of the order of the Common Law Procedure 
Act. 

Lord Chancellor. — You desire us to take the rule with the 
omission of those words ? 

Mr. Attorney Oeneral, — Substantially, practically, I look upon 
them as adding nothing to its effect ; but I cannot but think 
if the clauses have been copied aimplidter out of the Act of 
Parliament, leaving in those words which are superfluous or 
inofficious with reference to the particular subject, but which 
words do not affect the construction of those which are officious, 
it is perfectly good with regard to those that are officious ; and it 
is doubtful whether it would not have been proper to have 
provided that you should take the provisions as you find them, 
and to have said they shall apply to the Revenue side of the 
Court of Exchequer, which would be as far as applicable. 

Lord Kingsdotvn. — As if they had enumerated such and such 
clauses, numbering them, and applying them to the Revenue 
side of the Court. 
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AB«viiBirT. Mr. Attorney Oeneral. — ^Yea 

-— Lord Wenaltydale. — ^They had no power to fix the Court of 

i Bt Da y. Error ; they cotdd not have altered the statute as to the Court 

7%e Attorney of Error. 

General jjf,.^ Attorney Oeneral — Just so. I think the way in which 

Lord Kingsdown has put it expre&ses in the neatest way what I 

mean to convey. If they had simply referred hy numbers to the 

elections, and said those sections shall be applied, the fact that 

there are in those sections some provisions separate from the rest, 

pe^' ae inapplicable, would not prevent their operation in those 

points in which they were applicable. 

Lord ChanceUor,^Yo\i will consider that again, perhaps, in 
a future stage of your argument, for it is material to see whether 
the 36th section is a provision capable of being tmnsferred and 
applied. 

Mr, Attorney OeneraL — I think I shall have no difficulty 
about that. 

Lord St Leonards. — If they had said that all those sections 
should, as far as applicable, apply to the Revenue side of the 
Court of Exchequer, that would no doubt have been a proper 
mode of legislating. This is not saying that so far as may be 
applicable to the Revenue side they shall be applied, but it is 
a positive applying to the Revenue side of the Court of Exche- 
quer those three Courts as Courts of Appeal from certain 
orders. 

Mr. A ttorney Oeneral. — I take the liberty of saying that those 
words " the Court of Error " cannot, in the order made appli- 
cable to the Court of Exchequer, have any meaning, except the 
Court of Exchequer Chamber. They can have no other meaning. 
The words "the Court of Error." do not occur in the Act of Par- 
liament in a sense which defines them as having any other 
meaning, except with respect to particular local Courts, with 
which we have nothing to do. The Act says for the pur- 
pose of appeals from those courts the Queen's Bench shall be the 
Court of EiTor. It does not say the Court of Queen's Bench is 
to be the Court of Error generally, or a Court of Error from any 
Court except Lancaster and Durham ; therefore those words 
** the Court of Error " as used in the Common Law Procedure 
Act have per ae no other meaning than that of the proper Court 
of Error, the proper Court of Error with reference to the Couiii 
from which the Error comes, and therefore they add nothing in 
this case to the operation of the clause, and leave it exactly 
as it would have been if those words had been omitted. They 
do not injure it ; but the words the Court of Error per se in the 
Act of 1852 do not point to any Court whatever in particular; 
they point to the proper Court to which Errors should be taken,, 
from the Court fix>m which the Error comes ; and therefore where 
you are dealing with the Court of Exchequer from which the? 
Error goes to the Exchequer Chamber, the words " the Court of 
Error " added to the words " Exchequer Chamber and House of 
Lords " neither injure nor improve the operation of the rule ; 
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they do no harm though they do no good. There they are, but 
they do not injure the operation ; they point to nothing which 
it was beyond the power of the Court of Exchequer to do. 

Lord St Leonards, — I do not quite follow you. In the words 
as originally introduced into the Act of 1854, every word had its 
proper application to the Act of Parliament, and its construction 
admitted of no difficulty whatever. The Barons under the 
authority they have, take the clause as they find it, and make it 
a substantive clause.— Suppose they had power to do that, then 
I see the sense in which they use the words. Can they use those 
words they have thus taken from the Act of 1854 in a different 
sense from that in which those words were introduced in that 
very Act ? 

Mr. Attorney General. — I say that they do not use them in a 
different sense. 

Lord St Leonards. — Do you mean the very same words in 
the original Act, which are borrowed by the subsequent Act, 
admit of two different interpretations in the two Acts ? 

Mr. Attorney Gen^raL — ^No. I say they do not use them in a 
different sense ; the words mean the proper Court of Error, and 
do not mean any particular Court. They mean the proper Court* 
of Error, having regard to the Court from which the error comes. 

Lord St Leonards, — What do the words mean in the subse- 
quent Act ? 

Mr. Attorney G^^Tiera?.— Exactly the same, namely the Court 
of Exchequer Chamber. In the Act of 1854 they mean the 
proper Court of Error, be it what it may ; and as that might 
be in some cases different from the Exchequer Chamber, those 
words are added ex abundanti to meet that case. 

Lord Chancellor.-^We understand your argument perfectly. 

Mr. Attorney GeneraL — Not as pointing to a distinct Court 
in that place ? 

Lord Chancellor. — We understand what you mean. 

Mr. Attorney General. — Whatever the Court may be, the 
Exchequer Chamber is mentioned, and the House of Lords is 
mentioned. Where the Exchequer Chamber happens to be the 
Court of Error the words are superfluous ; where there is any 
other Court which is the Court of Error, not the Exchequer 
Chamber, the words are officious ; and for that reason they are 
put in ; they do no hurt ; they are general, and you are to apply 
the words reddendo singula singulis according to the Court 
with which you have to deal ; and where you have to deal with 
a Court from which Error lies to the Exchequer Chamber, then 
those words point to the Exchequer Chamber, though that Court 
is afterwards expressly mentioned. If you had to deal with a 
Court from which Error would lie to any other Court, then those 
words would point to that other Court. It is just exactly the 
same thing as if it had said, " The Court of Error, namely the 
^ Exchequer Chamber ;" or it may be explained thus, "Court of 
*^ Error, that is, as to the Superior Courts at Westminster, and 
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'* certain other Courts, the Court to which Error goes from them, 
" \^hatever the Court of Error may be/' 

Lord St Leonards. — It is Error from the Revenue side of the 
Court of Exchequer. 

Mr, Attorney General, — Error from the Revenue side of the 
Court of Exchequer goes to the Exchequer Chamber ; we have 
this point fixed : whenever Error lies from the Revenue side of 
the Court of Exchequer it goes to the Exchequer Chamber ; and 
where you have that word to guide you, " Court of Error/' that 
as applied to the Court of Exchequer, whether Revenue or Plea 
side, means necessarily the Exchequer Chamber ; and the only 
question we have to deal with here is, whether there is power 
to extend the provisions as to appeals, which, if they are 
extended, are to go to the Court of Error, namely, the same Court 
to which error would go. 

Lord Wensleydale, — If they had left the comma out there 
would have been no difficulty. 

Mr. Attorney General. — It is necessary that I should bring 
under your Lordships' notice the particular provisions of the 
Queen's Remembrancer s Act, but I am not quite sure that it 
would not perhaps be more convenient for me to do that in con- 
nection with that portion of the argument, which relates to thei 
conclusions drawn from those particular provisions. Those parts 
of the argument that arise upon the language of the 26th section 
of the Queen's Remembrancer's Act, as it stands, perhaps may be 
conveniently proceeded with in the first instance, and then we 
shall see afterwards, whether we have anything else in the Act of 
Parliament which modify their effect. In the first place I put 
to your Lordships the case in this way. Supposing that the 
Legislature itself had said, that all the provisions of the Common 
Law Procedure Act, 1854, shall be applied to the Revenue side 
of the Court of Exchequer, can there be a doubt that those par- 
ticular provisions with which we are deaUng would have been 
so applied. If the Legislature had said " all the provisions of the 
" Common Law Procedure Act, 1854," or if it had said, " the 
" provisions with respect to appeal," can there be a doubt that the 
words would have been sensible and that you would have known 
how to interpret them ? Then, when the Legislature has said 
" it shall be lawful for the Chief Baron and two or more Barons, 
" from time to time, by any rule or order, to extend, apply, or 
" adapt any of the provisions of the Common Law Procedure Act 
" of 1854 to the Revenue side of the said Court/' is there the 
slightest difficulty in interpreting that in the same way in which 
you would have interpreted enacting words to the same effect 
in the same terms contained in an Act of Parliament ? Why 
should empowering words and enacting words receive a different 
construction ? The words, " to the Revenue side of the said 
Court," if they had been in an enacting clause, would have imme- 
diately been seen to be applicable to all the causes depending 
upon the Revenue side of the Court ; and when you find in the 
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Common Law Procedure Act, 1854, a series of provisions giving Akgumbht. 
in particular cases the power of appeal, those provisions would xg75ay 
have been as easily applied to causes depending upon the _- ' 
Revenue side of the Court as any other provisions in the Act. I TheAtiometf 
think, therefore, ray Lords, it would be departing from the ^^H^^ 
natuml and proper meaning of words, to say, that a different in- 
tention is to be understood when the same words are used in an 
.empowering clause, from that which would have been understood 
if the words had been used in an enacting clause. The sole ques- 
tion is, whether the provisions are capable of being so applied ; 
whether, if you do apply the clauses, the thing is intelligible upon 
this language ; whether they are capable of being applied to the 
Revenue side of the Court with reference to causes depending upon 
that side of the Court in all their stages ? Let us for a moment 
consider the general policy of the statute. That is pointed at by 
the Chief Justice Erie, in hia judgment, and I think attention to 
that general policy will lead you to a conclusion that it is not in 
any degree whatever probable (unless the words compel you to 
come to that conclusion) that it was meaut to limit the power 
so as to prevent the application of this very useful and salutary 
provision with wTiich we are now dealing. At page 181 of his 
judgment, he says, "This brings me to the passing of the 'statute 
" above mentioned, the 22nd and23rdof Victoria,chapter 2l,under 
** which the Barons claimed to make this order. I assume that the 
*' procedure on the Revenue side of the Exchequer was ad^ipted to 
" usages now obsolete, aud so was in need of being amended; also 
*' that the Legislature intended to adopt this amended procedure 
*' of the Common Law Procedure Acts, as being consonant to the 
"interests of truth and justice, reserving no privileges to th(^ 
" Crown as a suitor against a subject inconsistent with those 
" interests." Let us dwell for a moment on the idea conveyed in 
those words. With great pains the Legislature had been occupied 
in the work of reforming the general procedure of the Courts 
of Common Law, including procedure by way of error and 
appeal. In those Common Law Procedure Acife, a system had 
been elaborated which was a very great improvement in the 
administration of justice, they simplified and amended the 
procedure, from which the suitors And the subjects derived great 
benefit. Prima facie, it might be presumed, that it would be 
desirable that those benefits should be extended, as far as,, 
having regard to the diflferent nature of the subject, they could 
be, to suits also between the Crown and the subject, to Revenue 
suits as well as to other suits ; and is therefore probable that the 
same motives and the same considerations which led to the 
enactment, as far as the Plea side was concerned, would lead to the 
adoption of that enactment, or to giving power for the adoption 
of that enactment as far as it could be usefully applied in 
Revenue cases also. Therefore, as far as mere antecedent proba- 
bility goes, it appears to me that the general policy of all 
the sta.tutes leads in the direction of that conclusion. Then 
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Aboument. we find in those general words power given. But it is 

r^ said, "That is for the purpose of making the process, 

^* " practice, and mode of pleading on the Revenue side of the 

The Attorney " Court as nearly as may be uniform with the process, practice, 
^^^^^' " and mode of pleading on the Plea side of the Court ;" and, there- 
fore, though perhaps the words, " extend, apply, or adapt any of 
" the provisions of the Common Law Procedure Act of 1854, to 
'' the Revenue side of the Court," standing by themselves, would 
have extended to those provisions, yet, it is said^ it is only to 
be done for the purpose of making the process, practice, and 
mode of pleading of that side as nearly as may be uniform with 
that upon the other side, and that reduces you, we are told, to the 
limits of the process, practice, and mode of pleading. 

Now, let us for a moment, taking the narrowest view of it, 
consider, whether the object of assimilating, as far as possible, 
the process, practice, and mode of pleadmg on the Revenue 
side of the Court would be capable of being attained, if you 
were to leave out everything which relates to en'or and to 
appeal ; and for this purpose, I couple error with appeal, the 
two things are ejiuadem generis^ as I will afterwards show; 
if you leave out what takes place outside the four walls of the 
Court of Exchequer itself, in the process of error or in the process of 
appeal for the purpose of correcting its judgment and returning the 
corrected record, is it possible to say that you do not, by such an 
omission, defeat the object of making the process, practice, and modd 
of pleading on the Revenue side of the Court as nearly as may be 
uniform with that on the Plea side ? It is obvious i^at the same 
proceedings have quite a different effect, and quite a different 
meaning if they are appealable, or if they are not appealable. In 
eases of appeal, as I will show, when I come in detail to the pro- 
visions, a very considerable portion of the procedure takes place 
within the walls of the Court of Exchequer itself, in the Court from 
which the appeal is brought ; aU the preliminary proceedings are 
there, and therefore as far as that part of the process, practice, and 
mode of pleading is concerned, it is strictly that of the Court itself ; 
and you omit all that ; you omit the power of the correction of its 
judgments, you omit that which determines the character of its 
ultimate judgments, and secures their being in accordance with the 
law. All those differences you insist upon, if you do not admit 
the process of assimilation to go on with reference to anything 
which is not, strictly speaking, confined within the four walls of 
the Court itself, though it be a matter which arises in the progress 
of a cause on the Revenue side of the Coui-t, and is necessary to a 
final and just determination of that cause. Therefore, if you look 
at the object, it appears to me that the object points to the same 
conclusion that the general words do. Assimilation is defeated, 
and defeated on cardinal points, points of the utmost importance 
to the administration of justice ; and differences of equal impor- 
tance are caused unnecessarily to remain, if you limit the power 
in such a way as the argument on the other side supposes. 



33 



Let me for a moment dwell upon those words *' process, practice, AncFuaicin:. 
** and mode of pleading," themselves. '•' Practice," as Mr. Justice — — 
Willes observes, is a word of the largest signification ; and i«*^^- 
according to its popular and professional usage is always treated The AUom^ 
as comprehending the mode of correcting errors in the judg- General 
ments of the Courts, which draws after it the procedure by ivaj*^ 
of appeal, and in the familiar treatises and books upon the 
subject it is shown to have that sense. But with regard even 
to " process,'' my Loi'ds, the word process in those early Acts of 
Parliament, which I referred your Lordships to with reference 
to errors from the Court of Exchequer, is used in a way which 
shows that the whole of the procedure on the record is meant 
by it ; and Lord Coke, in Blackamoor's case, 8th Coke, page 
157 B, says this— ^ that case arose upon the interpretation of 
the statute for the amendment of clerical errors in proceedings; 
Lord Coke says this — " It is to be known that this word 
" 'process/ which is the only word in this statute which is 
" to be amended, is taken in law In two significations — in one 
" largely, and in the other strictly ; and in the larger sense, 
"it is taken for all the proceedings in all real and personal 
^* actions, and in all Criminal and Common Pleas, et processus 
" demvatur a procedendo ah m^ginali usque ad finem." That 
appears to me, my Lords, to be the sense in which the 
word, at all events as interpreted in connection with its 
context, is used in the whole of these Acts. It is intended 
to comprehend the entire judicial process from the beginning 
to the end; and Lord Coke goes on, '*And in this sense it 
" is taken in the Register Original 128 a. in the writ Be 
" continuando processum post mortem capitalis Justic' in a 
" writ of Oyer and Terminer, within which words (processus) as 
" it there appears is included not only the judicial process, but 
** also the commissions, indictments, rolls, 6^ a Ka m^mora^ic^a ; 
" and in alio sensu, this word (processus) is taken more strictly, 
*' sc. for the proceedings after the original upon the plea-roll 
" before judgment." 

L&i'd Chancellor. — In the larger sense would not "process" 
include pleading and practice ; and if it be united with pleading 
and practice does not that show that it is used in a more limited 
sense. 

Mr, Attorney General: — In the larger sense it would include 
what are called the pleadings, as distinct perhaps from the rules 
and laws of pleading. 

Lord Chancellor, — In your large sense this very thing is part 
of the process of the Revenue side of the Court of Exchequer ? 

Mr. Attorney Oeneral.— l^o, I think not. That which is part 
of the process of the Revenue side of the Court is the step which 
is necessary to be taken in order to carry an error for correc- 
tion to the proper Court of Appeal ; and the moment it acquires 
its appealable quality, the statute of course goes. on to say what 
is to be done by the Courts of Appeal in dealing with it. The 
initiatory steps by way of appeal are taken before it leaves that 
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Abguiubnt. Court, and while it is still there, it has acquired that character ; 
—^ and those steps being taken while it is still in that Court, they 
^ ^ ^^ ' all belong to the process of the Courts as does that which is 
I%e Attorney to take place in the Court when it returns after the error has 
General, heen correci;ed. Then the statute steps in, and tells us by 
its enactments how that gap is to be filled up, and what 
are the Courts which, in the exercise of their appellate juris- 
diction, are to deal with the case for the purpose of correcting 
this error. The record is one from beginning to end. It is a 
record of the Court of Exchequer during the whole period, and 
even while it is here. What your Lordships are doing of course 
is not done in the Coui-t of Exchequer, but your Lordships are 
dealing with the record of the Court of Exchequer, and with a 
process of the Court of Exchequer, because that record is the 
2yroce88U8 of that Court, and that processus is subject to correc- 
tion by your Lordships, and being corrected will be returned 
into the Court of Exchequer, that execution may follow. I am^ 
using here, of course, language which in the first instance is 
appropriate to proceedings in Error. 

Lord Chelmsford. — Have not the words "process, practice, 
" and mode of pleading "' in modern times acquired a meaning 
distinct from each other ? 

Mr. Attorney General. — I think it is quite possible to apply 
to each a distinct meaning. " Process," for instance, in its lower 
sense, as mentioned by Comyn (referred to by Mr. Justice 
Willes), would apply to writs, and the like. The word ^' prac- 
tice " is a perfectly general word, and, as the same learned judge 
observes, comprehends the whole course of procedure in the 
Court in all its proceedings. The word "pleading," we all know, 
signifies a particular portion of that practice. Those words, 
united as a whole, were selected by the Legislature as best cal- 
culated to express the entire subject, with which each of them 
is partially conversant. 

Lord St Leonards. — You argue tha.t the word " process," fol- 
lowed by the other words, is as powerfully operative as if it stood 
alone. 

Mr. Attorney General. — I do not think it necessary to argue 
that the word "process" is as powerfully operative as it would 
have been if it had stood alone ; but I think that the word " pro- 
cess " if taken alone, being large enough to include the entire 
subject of procedure, and the word " practice " if taken alone, 
being large enough to include the whole of that field of proce- 
dure, and the laws and rules which regulate pleading being 
superadded, one may collect from the use of such large and gene- 
ral expressions an intention on the part of the Legislature to 
comprehend in the fullest and most absolute way all that those 
words convey. 

Lord 8t. Leonards. — Do you say those words are equal to each 
obher ? 

Mr. A ttorney General. — No ; I think that they are distin- 
guished. In Coke the word " process" is not used as equivalent 
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to " practice/" because *' practice" will comprehend a great deal Argumewt, 
that is not in the processus. The processus is described by him 
as the proceeding in the action, all the steps taken in the action 
from its beginning to its end ; the practice of the Court com- 
prehends the rules of the Court which lay down the laws under 
which practitioners are to act; and "pleading"' comprehends 
the rulesand laws of pleading, as well as the actual documents which 
result from the application of those rules. Taking " process" in the 
large sense in which Lord Coke uses it, there is a distinction 
between the process which is the j^rocess in the particular action, 
and the practice of the Court which is the general practice and 
rule an d system of procedure. 

Lord Chancellor. — Perhaps the best definition of your argu- 
ment would be that " process" means everything appearing upon 
the form of the record, and that by the Common Law Procedure 
Act the steps in error do appear upon the record. 

Mr. Attorney Oeneral. — That is what I mean. The word 
"practice" goes much beyond that which appears upon the 
record ; and the word " pleading "' comprehends the methods, rules, 
and laws of pleading, as well as the separate acts of pleading 
themselves. It is not at all difficult, while giving to each word 
its full and laige signification, to show what the distinctions are 
between them, and the Legislature has used them as a matter of 
fact so as to show that it intends to comprehend the whole 
subject matter. 

Lord St Leonards. — What do you say " practice " is ? Does 
it include " appeal," or does " procedure." Which of the two 
words includes " appeal V 

Mr. Attorney General. — The word *' procedure" is not the 
word that is in the Act ; " process is the word." 

Lord St. Leonards.' — I mean " process." 

Mr. Attorney General. — If the word " procedure " had been 
in the Act, I apprehend that it would have been a larger word 
than " process." 

Lord St. Leonards. — Take the words as they are. 

Mr. Attorney General. — The whole expression is meant to 
comprehend procedure of every kind necessary to the determi- 
nation of a cause from the beginning to the end. 

Lord St. Leonards. — Take the words as you find them. 
Which do you say includes appeal ? 

Mr. Attorney Oeneral. — I say that both "process" and "prac- 
tice " include in part "appeal." " Practice" would include the rules 
laid down concerning appeals ,and the methods of bringing them ; 
and " process " would include the actual process of appeal by 
which the appeal is initiated and put in motion ; and both those 
things operate in the Court below under those Acts of Parlia- 
ment, because your Lordships will find, that, whether we take 
error under those Acts, or whether we take appeal, much has to 
be done in the Court below before it passes into the Court by 
which the error is to be corrected. Take the very sections 
with which we are dealing to illustrate that. Your Lordships 
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AnQVMMvv. recollect that the sections about error in the Common Law 
Procedure Act tell one, at very great length, the diflFerent steps 
to be taken in the Court below, and expressly say that pro- 
cedure to error is to be a step in the cause. 

Lord Chancellor, — Upon this particular point what do you 
consider was the object of the Legislature in saying that " the 
** proceeding to Error shall be a step in the cause V 

Mr. Attorney Oeneral. — A very important object. It was to 
prevent that sort of separation between the proceeding in Error 
and the original proceeding which existed before, when you 
had a new writ of error which had to be issued. The step by 
which you got into the Court of Error was now to be taken as 
a step in the cause itself, and in the Court from which the error 
was brought, so as to connect the proceeding in Error with the 
original proceeding. 

Lord Chancellor. — If there is any irregularity in the proceed- 
ings, and a party takes a step in the cause, he waives the irre- 
gularity ; and it may, therefore, have been the object to prevent 
the party taking advantage of any previous irregularity which 
was capable of being waived. The writ of error created a sup- 
plementary record. Perhaps the intent was to let it be a 
proceeding in the cause continuando, as it were, without the 
creation of a supplementary record. 

Mr. Attorney Qeneral. — That, 1 submit, was the intention. At 
all events the effect clearly is this, and it is most important. 
The step by which you get into the Court of Error is taken in 
the original Court, and is taken as a step in the cause by Act of 
Parliament; and then when the case comes into the original 
Court it comes in in that way, by a step taken in the cause, and 
taken in the original Court, which necessarily therefore so far 
belongs, in the very narrowest sense, to the process and to the 
practice of the original Court itself. Those are the provisions as to 
Error. And perhaps, my Lords, I might be pardoned for once more 
referring to the Common Law Procedure Act, to which I referred 
before, in order that that proposition may be made more plain. 
The clauses as to Error to which I called your Lordships attention 
in the Common Law Procedure Act, 1852, were those which began 
with section 146. Let us go back and see what it is that is to 
be done in the Court below. The 148th section is that which 
sa37S that the " proceeding to Error shall be a step in the cause, 
" and shall be taken in manner herein-after mentioned." What 
is the manner ? The next clause, the 149th, says this : " Either 
" party alleging error in law may deliver to one of the Masters 
*^ of the Court a memorandum in writing in the form contained 
" in the Schedule A to this Act annexed, marked No. 1 0, or to the 
'^ like effect entitled in the Court and cause, and signed by the 
" party or his attorney, alleging that there is error in law in 
*' the record and proceedings ; whereupon the Master shall file 
'^ such memorandum, and deliver to the party lodging the same 
" a note of the receipt thereof ; and a copy of such note, together 
" with a statement of the grounds of error intended to be argued, 
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" may be served on the opposite party or his attorney." Then Argument, 
the next section provides that execution shall be superseded by , Td" 

proceedings in Error, unless in particular cases. Then the next, ! 

the 1 51st section, is, that bail may be given in error, and that is The Auorney 

to be a proceeding in the Court below, taken before a judge of Genera l. 

that Court. Then the 152nd section provides, that ''the assign- ' 

" ment of and joinder in error in law shall not be necessary or 

" used, and instead thereof a suggestion to the effect that error 

" is alleged by the one party, and denied by the other, may be 

*' entered on the judgment roll in the form contained in the 

" schedule." Then the 153rd section says, "The roll shall be 

*' made up, and the suggestion last aforesaid entered by the plain- 

" tiff in error within ten days after the service of the note of the 

receipt of the memorandum alleging error, or within such time as 

the Court or a Judge may order, and in default,^' and so on. Then 

by the next section, ** In case error be brought upon a judgment 

*' given against several persons/' there is provision for that case 

The 155th section goes on to say, "Upon such suggestion of 

" error alleged and denied being entered, the cause may be set 

" down for argument in the Court of Error in the manner here- 

'^ tofore used.'' And then follows the section which I read 

before to your Lordships about the way in which the Court of 

Error is to proceed. So that the whole of the proceedings down 

to the setting down of the cause for argument in the Court of 

Error are proceedings which take place in the Court beloAv. 

They are entitled in that Court and in the cause. 

Lord Qranworih. — They are in fact pleadings in the cause. 

Mr, Attorney General. — Yes ; and to that extent, at all 
events, the proceedings which initiate the error are in every sense 
part of the process, practice, and mode of pleading of that Court. 
And then the Legislatm*e goes on to say what is to follow from 
that which has taken place in the Court, namely, that the Court 
of Appeal being duly constituted is to hear and determine. Let 
us see if the case is the same as to appeal. I say ifc is ; that 
those sections of the Act of 1854 proceed upon a similar 
principle, though the words ''a step in the cause'' are not 
found there. The first and most important of them is the 
S5th : " In all cases of motions for a new trial upon the 
" ground that the judge has not ruled according to law, if 
^^ the rule to show cause be refused, or if granted, be then dis- 
" charged or made absolute, the party decided against may 
^' appeal, provided any one of the judges dissent from the rule 
*• being refused, or, when granted, being discharged or made 
" absolute, as the case may be, or provided the Court in its 
'• discretion think fit that an appeal should be allowed ; provided 
" that where the application for a new trial is upon matter of 
" discretion only, as on the ground that the verdict was against 
" the weight of evidence or otherwise, no such appeal shall be 
" allowed." A right to appeal attaches under that clause 
wherever it applies, while the cause is still in the Court below, 
and in some cases attaches upon the exercise of the discretion 
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of the Court below itself, — "provided that the Court, in its 
" discretion, think fit that an appeal should be allowed." Then 
what is to be done? We paas over the 36th section, which 
mentions what the Coui-t of Appeal is to be, namely, that it is 
to be the Court of Error; and then the 37th section says this: 
" No appeal shall be allowed unless notice thereof be given in 
" writing to the opposite party or his attorney, and to one of 
'' the Masters of the Court, within four days after the decision 
" complained of, or such further time as may be allowed by the 
'' Court" (that is the Court of Exchequer) " or a Judge." Then 
the next section says that notice of appeal shall be a stay of 
execution, just as in the case of error. The 39th section says : 
" The appeal herein-before mentioned shall be upon a case to be 
" stated by the parties (and in case of difierence to be settled 
" by the Court, or a Judge of the Court in the Court appealed 
" from " (ihat is to be done in the Court appealed from) " in 
" which case shall be set forth so much of the pleadings, 
" evidence, 5nd the ruling or judgment objected to, as may 
" be necessary, to .raise the question for the decision of the 
" Court of Appeal." Then the next section relates to the 
Court of Appeal. So does 41. So does 42. So does 43. 
45 relates to affidavits, which I do not think we need trouble 
ourselves with. So that your Lordships see that the clause 
which gives the right of appeal, and says when it is to attach, 
operates in cases to which it applies, while, the case is still in 
the Court below. The clause which says how the appeal is to be 
brought, and upon what case, provides that that case is to be 
stated by the parties, and if the parties differ, it is to be settled 
by the Court or a Judge of the Court appealed from. And 
notice of appeal is to be given to one of the Masters of the Court 
appealed from, within such time as may be allowed by that 
Court or by a Judge, and in the meantime execution in that 
Court is to be stayed by the notice of appeal. Therefore the 
analogy of the procedure in Error is followed throughout. All 
the initiatory steps which introduce and usher the appeal into the 
Court of Appeal are to be taken in the Court from which the 
appeal is brought ; they constitute a part of the process, practice, 
and procedure in that Court. 

Now, my Lords, your Lordships will find that the learned 
Judges who agreed with us, the Judges of the Court of Common 
Pleas, attributed considerable importance to this view of the 
case, if your Lordships will permit me to refer to some of the 
passages in their judgments. I will take, first of all, the judgment 
of Lord Chief Justice Erie, at page 182 in the Appendix.* He 
says, between A and B, " And first I would premise that procedure 
" in a suit includes the whole course of practice, from the issuing 
" of the first process by which the suitors are brought before the 
'' Court to the execution of the last process on the final judg- 
" ment ; and throughout the Common Law Procedure Acts, and 
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^ this Act ' procedure * is used as equivalent to ' process, prac- AboumbntI 
' ' tice, and mode of pleading/ Procedure in civil suits in the ig^^ 

' Superior Courts of Common Law received memorable improve- . 

^ ment by the Common Law Procedure Acts, 1852 and 1854. The^ Attorney 
' Those Acts are declared in the preamble of the first and the 
^ title of the second to be for the amendment of the process, prac- 
^ tice, and mode of pleading in the Superior Courts. Those 
Acts provide that each suit, from the issuing of the first to the 
execution of the last process, should be taken to be one entirety. 
They contain provisions for the practice to be followed in 
obtaining redress for erroneous judgments by appeal to the 
Exchequer Chamber and the House of Lords, the writ of 
error being abolished, and proceedings in error being declared 
to be steps in the clause by the Common Law Procedure Act, 
1852, section 148. Appeal is very essential for maintaining 
the right administration of law, and careful provisions are 
made to give the use and prevent the abuse of the right of 
appeal. According to those provisions the appeal is effected 
by the act of the suitor in the Court of First Instance 
delivering a memorandum to the oflicer of th6 Coui-t with- 
out writ or other authority, and tlie right to deliver that 
memorandum is vested in him in his capacity of suitor 
derived from the first process in the suit. That memorandimi 
so delivered, if the rules of practice are complied with, com- 
pels the officer of the Court below to bring the record into 
this Court and into the House of Lords, and inay compel 
each of those higher Courts to hear his appeal against the 
judgment entered on the roll of the Court below, so brought 
by that officer into the higher Courts ; and he is to record 
thereon the judgment of those higher Courts, and then to take 
back that judgment to the Court below, as the judgment in 
that suit to be executed by that Court, according to the 
practice thereof The provisions are ample for the practical 
guidance of the suitor in carrying his appeal through each Court, 
and they are clear to show that each Coui-t of Appeal has no 
other functions than to fix the time for hearing the case ; 
neither Court can interfere with the record, or do any effective 
act, but hear and determine on the judgment to be pronounced. 
The whole of these provisions in the Common Law Procedure 
Acts are constantly described as relating to ' process, practice, 

* and mode of pleading,' and they extended to the Plea side 
of the Court of Exchequer, but not to the "Revenue side of 
that Court." 

Mr. Justice Willes, ' at page 175,* says at letter I, "If the 
enactment be ' to extend, apply, and adapt such of the 

* provisions of the Common Law Procedure Act of 1854,' 
which is the Act with which we are dealing, as proper for 
'making the process, practice, and mode of pleading on the 
' Revenue side of the said Court as nearly as may be uniform 
' with the practice, process, and mode of pleading on the Plea 
' side of such Court,' to deal with such an enactment, all you 

♦ Vide page 67 of report of " Argument in the Exchequer Chamber** (VoL 3.) 
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** have to do is to ascertain whether the process, practice, and 
*' mode of pleading on the Revenue side of the Court do include 
" proceedings by way of appeal on that side of the Court. I 
" own that upon the best consideration which T can give ta 
" the matter, I am of opinion that they do, not only fi*om 
'* one's experience with respect to the practice of the Court, 
" which has always been considered to include error and now 
" appeal, but also upon the terms and out of the enactments of 
" this Act itself. First of all, with regard to the experience of 
" us all, with respect to practice, for of course the mode of 
'* pleading is out of the question, and I pass over process, be- 
^ cause it has a technical meaning, such as has been put upon 
" it in Comyn's Digest, title * Process/ It relates to writs, 
" either original or judicial, writs of mesne process, or writs of 
" execution ; and I therefore do not place any reliance upon the 
** use of the word 'process; ' but coming to 'practice,' — * practice * is 
" not a term of art. ' Practice ' is a word applying to all the pro- 
" ceedings by which a cause is brought to judgment and execution ; 
" and it is impossible to dispose of the subject of the practice of 
^ the Court, without disposing of all the steps which may be 
" taken before the judgment of the Court is carried into execu- 
" tion. And accordingly, looking at the question as a popular 
" or as a professional one, if I take up any of the recognized 
** books of practice of these Courts, I find that one of the 
" heads in such a work will be the head of * Error.' Error will 
** be considered, and now, since the recent alterations. Appeal 
** will be considered ; otherwise such a work would be, as it 
*' were, maimed of an arm or leg. A member of the practice of 
" the Court, is the proceeding by which the judgment of the 
'* Court may be stayed, and the execution of the Court put off 
'' until it is determijied whether the judgment pronounced by 
'* the Court is right or not. The understanding to be gatliered 
*' from works with respect to practice is this, that a proceeding 
" by way of error or appeal is part of the practice on the side 
*•' of the Court in which the process originates. I think it ne- 
*' cessarily must be so now, because we are all aware that, as a 
'^ rule, no Court possesses any jurisdiction over the subjects of 
*' the Queen, without the writ of the Queen. Neither this 
" Court, nor the Court of Exchequer, has any power to proceed, 
*' unless upon the express authority of an Act of Parliament, 
'^ without the process of the Queen; and accordingly the juris- 
" diction of Courts of Error, before which appeals were formerly 
*' brought exclusively, was initiated by the Queen's writ of 
" error out of Chancery. That is abolished, and the only pro- 
'* cess under which the Court acts now, from the beginning 
"' to the end of any proceeding, is a process which is sued out 
'^ in the Court of First Instance, the execution or the stay of 
" execution of which process is the object, of course, of every pro- 
" ceeding in error in any cause. In modern times, an appeal 
" has been substituted, as being found more convenient than a 
*' writ of error. The appeal takes the place of the writ of error, 
^' and indeed more peculiarly appeal is a proceeding in the Court 
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'* below, upon whichever side the process is commenced. There Abgdmbnt. 
" is no record in the Court of Appeal ; — the appeal is a mere in- igt Day. 

" formation, without any formal process to the Court which is 

" substituted for the first Court, of what has taken place there, The Attorney 
" with a view to have a [decision without being hampered by ^"^^ ' 
" the technical forms which affected the proceeding in Error. 
" So much with respect to tbe meaning of the word ^ practice/ 
" as understood in the profession." And then he goes on to 
observe that it has the same meaning as used in these Acts of 
Parliament. There is an obsei-vation which appears to me to be 
of great force, which is made by Mr. J ustice Willes, and which 
I connect with this branch of the subject, namely, what he says 
of the proceedings at Nisi Prius. If we are to put upon this 
clause in the Act of Pailiament so narrow a construction as is 
contended for upon the other side, and to say that the power 
given by it does not extend to anything which is not in the truest 
and most literal sense, process, practice, or pleading, or pleading to 
be begun and terminated in every respect within the limits of the 
Court itself, how can that include what is done at Nisi Prius ? 
Now your Lordships will observe what is said upon that subject 
by Mr. Justice Willes a little later than the passage which I 
read. He says there, at letter I,* " In truth appeal was not an 
" extension of jurisdiction, but only the substitution of a more 
" convenient mode of obtaining the opinion of a superior Court. 
" And unless the Legislature is to be considered as having stulti- 
" fied itself in the first Common Law Procedure Act, by reciting 
" an improvement in the practice of the Courts, and then pro- 
" ceeding to make various enactments with respect to Error, not 
^' only affecting the Courts of First Instance, but affecting the 
" Courts of Error also, and touching even Jhe powers and juris- 
" diction of the House of Lords, I am at a loss to see why 
" ' practice' in the 26th section should not be constnied to 
" extend to the mode of taking the opinion of the Court of 
" Error on appeal, before the execution issues from the Court in 
" which the proceedings commenced. And I apprehend that 
" that is quite as much a part of the practice of the Court of 
" First Instance as is, in the case of these Revenue proceedings, the 
" trial of the issues arising on a record out of the Court of 
" Exchequer in the Court of Nisi Piius at the assizes, which we 
" all know is a Court whose jurisdiction is created in as different 
" a manner, and is in itself in every way as distinct from the 
*' Court at Westminster as is the Court of Exchequer Chamber or 
" the Court of Appeal." That is a consideration well worth pausing 
upon. It is perfectly true that the trial at Nisi Prius is not a 
trial by the Court of Exchequer, or in the Court of Exchequer. 
It is a trial by Judges acting under the Queen's Commission. 
By the Act of Parliament of Edward I. originally, — as to cases 
from the Queen's Bench and Common Pleas, the power was given 
of trying causes which came from those Courts under those com- 
missions. Then by the Act which I referred to, the 2nd and 3rd 
of Victoria, the like power was extended to causes on the Plea 

♦ Vide page 68 of report of ** Argument in the Exchequer Chamber*' (Vol. 3.) 
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AsouHEVT. side of the Court of Exchequer, without a commission from that 
-— Court ; and lastly, by a clause in the Queen's Remembrancer's 

1 ^' Act, the same power is created with regard to cases on the 

The Attometf Revenue side, without any action of the Courfc of Exchequer 
General itself. And therefore we now have cases on the Revenue side of 
the Court of Exchequer, on the same footing as cases on the Plea 
side, and as cases from the Common Pleas and the Queen's 
Bench. With regard to trials at Jfisi Prius, they are to be tried 
under the Statute, and without the action of the Court itself 
causing those trials to take place, and when the trial takes place, 
it is nofc only not in the Court of Exchequer, or before the Court 
of Exchequer, but it may take place before Judges, who belong 
to one of the other two Courts. 

Lord St. Leonards, — All which is by express enactment ? 

Mr. Attorney Oeneral. — Yes, it is so ; but I ask your Lord- 
ships to bear that in mind, when we come to consider what is 
the construction to be placed upon this 26th section of the 
Queen's Remombrancer's Act, and to see whether or not the 
powers given by that 26th section are to be so read as to exclude 
the power of adapting to tfie Revenue side of the Exchequer 
any of the provisions of the Common Law Procedure Act of 
1852, which relate to jury trials at Assizes, because if you 
cannot construe those words ** to extend, apply, or adapt any of 
" the provisions of the Common Law Procedure Act, 1852, as may 
" seem to them expedient for making the process, practice, and 
** mode of pleading on the Revenue side of the Court as nearly as 
*' may be uniform with the process, practice, and mode of pleading 
'* on the Plea s'de of the Court," as applying to any of the 
provisions of the Common Law Procedure Act of 1852 which do 
not relate to that wh\ch is to be done within the walls of the 
Court of Exchequer itself, then you exclude the power of ex- 
tending to Revenue cases the provisions with respect to jury 
trials at the Assizes, as much as you exclude the power of 
applying those provisions as to Error or Appeal. 

Lord St. Leonards. — I thought that as to jury trials, the 
Acts expressly gave the power ? 

Mr. Atto'imey Oeneral. — No ; the Queen's Remembrancer's Act 
legislates to a certain extent, and stops there. 

Lord, St. Leonards. — Section 17 seems to provide for it? 

Mr. Attorney Oeneral.— ^ecWon 17 simply says that the trial 
shall take place without a special commission. It extends to 
the Revenue side of the Court of Exchequer, that which had 
been done by the 2nd and 3rd of the Queen as to the Plea 
side. 

Lord St. Leonards. — Parliament did not leave that to come 
within section 26 ; they themselves provide expressly for it. 

Mr. Attorney Oeneral— That particular thing was provided 
for by the 17th section, but all the machinery to be applied was 
left open. 

Lord St. Leonards. — I understand you to be arguing that the 
26th section would enable the Barons to give this power ? 

Mr. Attorney Oeneral. — No, my Lord, I did not mean that 
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section 26 would enable them to do what was already done, but Anamaas^ 
what I meant was this : section 26 enabled them to adopt all •— * 
the pi'ovisions of all the Common Law Procedure Acts which '^ ^tPay . 
relate to jury trials at the Assizes ; the clause your Lordship The Attorney 
refers to is not a clause of the Common Law Procedure Act ; it -General, 
is a thing that applies to the Revenue side of the Court of ' — ^ 
Exchequer that which had been done as to the Plea side by the 
2nd and 3rd Victoria, which I have already read. 

Lord St Leonards, — The l7th section expressly provides what 
shall be done with respect to Nisi Prius, that after the passing 
of the Act the Justices were " empowered to try suits and 
" proceedings pending on the Revenue side of the Exchequer, • 
" and to proceed thereon in like manner as they can or may do 
" in respect of causes pending on the Plea side of the said 
" Court." I believe those words are exactly words of the 2nd 
and 3rd Victoria, chap. 22., which extended the Nisi Prius 
jurisdiction to the Plea side of the Court of Exchequer without 
a special commission, so that nothing was left to be done by the 
Barons. 

Mr. Attorney General. — That is certainly not the view which 
the Barons have takep. 

Lord St Leonards, — We are considering whether the view 
they have taken is right. 

Mr. Attorney General. — I was referring to what they had done 
on a former occasion. It appears to me that very serious ques- 
tions will arise as to the efficacy of their acts on former occasions 
if the judgment on this occasion shall be affirmed ; that is a con- 
sequence that may be unavoidable ; but the practice that has been 
followed upon these acts is a thing at all events upon which your 
Lordships would wish to be informed in order to consider it in 
connection with the matter now under consideration. 1 do not 
understand this I7th section as having per se the effect of intro- 
ducing all the provisions of the Common Law Procedure Act with 
respect to trials at Nisi Prius of C8>uses pending on the Plea side 
of the Court, and it certainly was not so understood by the Court 
itself. Your Lordship has suggested, and I think with perfect 
accuracy, that the language there used in the 17th section is 
adopted from the 2nd and 3rd Victoria, chapter 22 ; the words 
there used are '' From and after the passing of this Act, it shall 
^' be lawful for all Justices of Assize, and they are hereby autho- 
'' rized and empowered on their respective circuits to try causes 
" and take inquisitions of pleas pending in the Court of Exche- 
*^ quer of pleas which shall be brought before them and to pro- 
^' ceed thereon in like manner as they can or may do in respect 
^^ of causes and pleas and pleas pending in the Courts of Queen's 
*' Bench and Common Pleas imder and by virtue of the said 
^' Act or by any other law or statute or usage whatsoever, and 
'* that it shall not be necessary hereafter to issue any commission 
" from the said Court of Exchequer of Pleas for that purpose." 

Lord St Leonards. — The words are verbatim the same, leaving 
out some unnecessary words. 
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jkBovMBNT. Mr. Attorney Oeiieral. — ^Yes. Therefore it has clearly no re- 

— - ference in the Act fi-om which it has been taken to the Common 

^!LJ!^" I^fl'W Procediwe Acts, which were afterwards passed ; and I appre- 

The Attorney hend that, according to its true construction, it does not impoi-t 

Oeneral. those provisions of the Common Law Procedure Act. 

"""^ Lord St Leonards, — It means, whatever was the law with 

reference to those proceedings on the Plea side of the Court of 

Exchequer, it should take effect on the Revenue side of the Court 

of Exchequer. 

Mr, Attorney Oeneral. — I beg your Lordships to observe that 
tiie 17th section of the Queen's Remembrancer's Act provides 
that the justices of assize may proceed in like manner as they 
can or may do in respect of causes pending on the Plea side, 
but does not per se apply and adopt for that purpose all the 
provisions which are contained in the Common Law Procedure 
Act with reference to those jury trials. 

Lord St. Leonards. — It adopts everything which is the law 
in reference to proceedings at Nisi Prius upon the Plea side. 

Mr. Attorney Oeneral. — If that should be the result, then, no 
doubt, it may veiy possibly be that the Court of Exchequer in 
their former ordera have done that which is unnecessary, but 
in their orders which they made under the 26th section in 1860, 
they certainly considered that, with regard to those jury trials, 
it was most important to provide . 

Lord St. Leonards. — We have not those orders before us. 

Mr. Attoi^ney General. — But your Lordships will of course 
take notice of them. 

Lord St. Leonards. — We cannot lead them unless we have 
been furnished with them in some way or other. 

Mr. Attorney Oeneral. — They sliall be handed to your Lord- 
ships. It is not only on this point that your Lordships* attention 
will be directed to them. 

Lord St. Leonards. — You have stated your joint case by 
agreement ; do they form part of it ? 

Mr. Attorney Oeneral. — Matters of this kind of which CourLs 
take judicial notice, I apprehend, it is not necessary to put into 
the case. 

» Lord St. Leonards. — Before you distribute them, we should 
decide whether we are entitled to receive them. 

Mr. Attorney Oeneral. — I should not apprehend that any 
doubt could be entertained upon that subject ; these are rules of 
Court ; they may or not be ultra vires. 

Lord Chancellor. — The only use you make of them is in the 
way of ar^ment, to show the construction that was put upon 
this provision by the Barons of the Court of Exchequer in the 
year 1860. 

Mr. Attorney General — Exactly, my Lord. The rules that 
I am referring to are rules made in the year 1860 by the 
Barons ; and of those rules, some part relate to proceedings in 
error, and some to proceedings injury trials. 

Sir Hugh Gaims. — They were referred to in the Court below ; 
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there are true copies of them. It would have been. too cumbrous 
to print them in the Appendix. 

Lord St Leonards.— 1{ they are intended to b^ used as 
part of the evidence, they should be in the Apr^euuvx. 

Lord Chancellor. ^--Yo\x merely use them as an argumentative 
illustration. 

Mr, Attor^iey Genei^al. — To show how this has been acted 
upon in practice hitherto upon a subject more or less in paH 
Tiiateria, On page 11 of the print your Lordships will find, that 
the 7oth rule ofthatdate,1860, is this:* " That sections 104toll5, 
" both inclusive/' (those are as to jury trials,) '* of the Common 
*' Law Procedure Act, 1852, together with the Rules 44 to 49, 
*^ both inclusive, of Hilary Term 1853, where applicable, shall 
^^ extend and be adapted and applied to suits on the Revenue 
" side of the Court." And perhaps, whilst I am upon these rules, 
I may as well notice the other rules referred to in the Court 
below. At page 13* your Lordships wiU find. Proceedings in 
Error, 97 to 105 inclusive, those are rules made under tho same 
power to regulate the proceedings in error. Youi* Lordships will 
find the mode of delivering to the Queen's Remembrancer a 
memorandum in writing in a certain form is provided for by 
the 97th section, which is the first step to be taken in 
error on the Revenue side. Then the 98th rule is: " Upon 
'' any judgment hereafter to be given for the Crown on the 
" Revenue side of the Court in any suit including intrusion^ 
" except on special verdict, special case, or bill of exceptions, 
" execution shall not be stayed or delayed by proceedings in 
" error or supersedeas thereupon without the special order of the 
" Court," and then certain security is to be given. Then the 
99th Rule is : '' The assignment of and joinder in error in law shall 
" not be necessary or used, and instead thereof a suggestion to the 
" effect that error is alleged by the one party, and denied by the 
*' other, may be entered on the judgment roll in the form con- 
" tained in the schedule to these iniles annexed, or to the like 
« effect." Then Rule 100 is : " The roll shall be made up, and the 
" suggestion last aforesaid entered by the plaintiff in error 
" within ten days after the service of the note of the receipt of 
" the memorandum alleging error, or within such other time as 
" the Court or a Judge may order, and in default of such sugges- 
" tion the defendant in error shall be at liberty to sign judg- 
" ment oi nonpros.'' Then 101 is : " The several provisions con- 
" tained in the 154th, 155th, 156th, and 157th sections of the Com- 
" mon Law Procedure Act, 1852, where applicable, shall extend 
'* and be applied in like cases on the Revenue side of the Court." 
I ask your Lordships' attention to that in particular those three 
sections, 155, 156, and 157, are the sections relating to pro- 
ceedings in error in the Court of Error, including what may take 
place in this House. That was a Rule with regard to error ex- 
actly similar to the present Rule. We shall afterwards come to 
consider, whether or no it can be distinguished, upon the construc- 

♦ Vide Appendix, p. iii, to report of " Argument in the Exchequer Chamber" (Vol. 3.) 
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AB0171C11IT. tion of the Queen's Remembrancer's Act ; whether itwas autho- 
"^ rized or not ; and if authorized, whether the principle upon which 
^^ ' it is fc: »: ' ^^ be authorized would not equally apply to this case. 
SBke Attomep Lord Gra7iu.jrJ — That was upon the notion that it was to be 
G^f^o ^ a step in the cause. 
' Lard St Leonards. — The House have to decide whether 

the last orders of the Barons be or not valid orders. In order to 
show that they are of some authority, you produce other orders 
made by themselves. Are we to go through and consider the 
validity of those orders ? They are not before the House ; and if 
they are brought forward as an authority, it is an authority of 
the very tribunal whose Act is now under consideration. 

Mr. Attorney Oeneral. — Of course ; and therefore would not 
be in any way binding on your Lordships. But, on the other 
hand, it is often the case that the judgments of the same Judge 
or tribunal under appeal are referred to, and considered and 
weighed, the one with the other, before your Lordships determine 
that that under appeal is bad. 

Lord Sv. Leonards, — I should be sorry to have to weigh 
and consider that way, and consider all those orders, in order to 
come to a decision upon the case now before the House. 

Mr. Attorney General. — Of course your Lordships will do what 
you think necessary for the justice of the case ; but my impres- 
sion is, that you will find it useful, when you examine the 
clauses of the Queen's Remembrancer's Act, to see what the 
powers are with respect to error, and that it will not be 
improper to attend to the fact that they have been exercised, 
and to know how they have been exercised. At least one 
consideration is deserving of attention, namely, that it is 
not only in this case, but in other cases depending upon 
these orders, that the efiect of your Lordships' judgment will be 
felt ; which would be an additional reason, as I submit, for 
anxiously considering the question before you come to that 
conclusion. 

Lord Chancellor, — I think you will observe Ihat none of 
those orders were made till after the passing of the Queen's 
Remembrancer's Act in 1859, and therefore they would not, 
perhaps, be of much value to you. 

Mr. Attorney General. — Of course tbey were founded upon 
that Act entirely ; that is quite clear. 

After a short adjournment. 

Mr, Attorney General. — Now, my Lords, I think it convenient 
before making any remarks upon the general argument as to the 
delegaiiion of power, and the improbability of it, to go to the 
express provisions of the Queen's Remembrancer's Act (22d 
and 23d Victoria, chapter 21), upon which particular arguments 
have been founded. I may state to your Lordships that I think 
we shall find those arguments answered in the most complete and 
in the most exhaustive way by Mr. Justice Willes in his judg- 
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ment at pages 177 and 188 ; and the clauses will be found to deal AKGinw^'i:T^ 
expressly with four subjects, more or less connected with the iTp" 
present. t_ ^• 

First of all, the lOth section gives the parties leave in any case The'Attor 
on the Ee venue s?de, 'by consent and order of a judge, to state Gmerai 
" any question or questions of faw in a special case for the opinion 
** of the Court without pleadings, and upon judgment thereon 
" error may be brought as on a judgment on a special verdict, 
" unless the parties agree to the contrary, and the proceedings 
'• for bringing a special case before the Court of Error shall, as 
" nearly as may be, be the same as in the case of a special 
" verdict, and the Court of Error shall either aflSrm the judg- 
" ment, or give the same judgment as ought to have been given 
** in the Court in which it was originally decided, the said Court 
" of Error being required to draw any inferences of fact from the 
*' facts statied in such special case, which the Court below ought 
*' to have drawn/' The first remark which I would make upon 
that section is, occurring as it does in the Queen's Remem- 
brancer's Act itself^ that it uses the words ^' Court of Error" with 
reference to proceedings on the Revenue side of the Court of 
Exchequer in a way which would unmistakably fix the sense of 
those words in any subsequent reference, I mean to the Court 
of Error, either in the Act itself, or in any order made by virtue 
of the Act. Then, secondly, the effect of that section is to give 
an appeal by way of error, in the same way as upon a special 
verdict, upon a special case stated by consent. And your Lord- 
ships will find that that clause embodies two clauses, — the one,, 
section 46 of the Common Law Procedure Act of 1852, and the 
other, section 32 of the Common Law Procedure Act of 1854, — ^it 
embodies and combines them together. Now what is the answer 
which has been made to the argument founded upon that. 

Lo7'd St Leonards,— Axe you speaking of section 10 of the 
Queen^s Remembrancer's Act ? 

Mr, Attorney General. — I am, my Lord. 

Lord St Leonards. — That section consists partly of section 3& 
of the Act of 1854, and partly of section 32. 

Mr. Attorney General. — Does your Lordship say that it con- 
sists of part of section 39 ? I had overlooked that, if it is so. 

Lord St Leonards. — Yes ; section 39 of the Act of 1854 says, 
'^ The appeal herein-before mentioned shall be upon a case to be 
'' stated by the parties." 

Mr. Attorney General. — No, my Lord, that is quite a difierent 
appeal. Your Lordship is quite under a misapprehension as to that ; 
that relates to a case to be stated after a motion for a new trial. 
The two sections of which this 10th is composed are the 46th 
section of the Act of 1852 and the 32nd of the Act of 1854. 
Section 46 of the Act of 1852 is in these words: '' The parties 
" may after writ issued, and before judgment, by consent and order 
" of a judge, state any question or questions of law in a special 
*' case for the opinion of the Court without any pleadings.'* That 
and section 32 of the Act of 1854 taken together have furnished 
the materials, and, I think, the words for this 10th section. 
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Abgumekt. Now, my Lords, it is said, that here you have an example of 
'^ the Legislature dealing per direchivi with a new kind of error, 
* ^' and introducing per directum the provisions of the Common 

The Attorney Law Procedure Acts which relate to that particular subject. Upon 
Genera l ^^^ jjj. Justice Willes makes, what I think your Lordship will 
be of opinion, is a very just observation, at page 177.* He had 
mentioned one case which I have not come to yet ; (he did not 
take them exactly in the order in which they occur in the Act ;) 
and then he says, " With regard to the other cases in which an 
*' appeal might lie under the Common Law Procedure Act, the first 
*' of them is to be found provided for in the 22nd and 23rd of 
" Victoria, section 10, where I observe that the Attorney General 
'• is included under the general expression of the ' parties. ' That 
" was an appeal upon a special case agreed to between the parties, 
" including the Attorney General on behalf of the Crown. In 
" such a case no intervention of the Court was necessary. The 
" Crown is sufficiently protected by the Attorney GeneraFs having 
" the power of preventing such an appeal by refusing to give his 
" consent to the special case upon which it might be brought." 
In other words, Mr. Justice Willes, says — Witli regard to aU those 
particular cases, I can give a reason why the Legislature should 
have legislated specially with respect to them, and left all others 
to the discretion of the Court ; and here is the first, that is to 
say, a special case to take the place of a special verdict de- 
pendent on consent in each particular instance. It is not 
necessary to leave the Court to say whether that is expedient 
or not, because in no particular case can it be adopted unless 
both the parties concur in thinking it so, and we can see at 
once that it is desirable if both parties so agree to allow that 
form to be adopted instead of the form of a special verdict, for 
the purpose of raising the same question. Therefore, it is not 
necessary to remit it to the discretion of the Court of Exchequer 
to consider whether those provisions of the Common Law Pro- 
cedure Act should be adopted or not, depending as they do upon 
consent, and having for their object a proceeding equivalent to a 
special verdict in another form. 

Now, my Lords, we come to the next. The next are the pro- 
visions contained in sections 12 to 15 inclusive, and those relate 
to a new kind of appeal altogether, which no application or 
extension of the Common Law Procedure Acts would have given, 
and they rather tend to show the anxiety of the Legislature to 
give to the subject the benefit of appeal as largely as possible ; 
" In cases of appeal from the assessment of the Commissioners 
'* of Inland Revenue to the Court of Exchequer made under 
*' the provisions of the Succession Duty Act, 1853/' (which is 
a special mode of proceeding dictated by that Act,) " the party 
'* decided against may appeal from the decision of the Court 
'' upon a case to be stated by the parties, or if they differ to be 
" settled by the Court, or a Judge thereof, or any officer to 
'^ whom the Court may think proper to refer the same, and 

♦ Vide report of ** Argument in the Exchequer Chamber,** p. 69. (VoL 3.) 
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*' the Court of Appeal shall give such judgment as ought to ABouanEsr. 
'^ have been given by the Court of Exchequei*, and shall — 
" have power to adjudge the payment of costs.-' Then " such !_?^" 
*^ appeal as aforesaid shall be made to the Court of Error ThcAtutnt^ 
" in the Exchequer Chamber, a^d the decision of the said General 
" Court of Error shall be subject to appeal to the House of 
*' Lords." It is said upon that, there you see a particular case 
in which it is expressly said that the Exchequer Chamber and 
the House of Lords shall entertain an appeal. Yes, because you 
could not reach it in any other way. That was a subject matter 
which no Jipplication of all or any part of the provisions of the 
Common Law Procedure Acts would have reached. Therefore, if 
it was to be done at all, the Legislature must do it them- 
selves, and they did it accordingly. We find that the next 
clause relates to that ; and the 15th clause is similar. "In any 
" proceeding in the Court of Exchequer by writ of summons 
*' under the Succession Duty Act, 1853, or by rule under any of 
'^ tlie Legacy Duty Acts, the Court may refer the matter to the 
" proper officer to report thereon, and may, if they deem it 
" expedient, order the facts contained in such report to be stated 
" in the form of a special case for the opinion of the Court, and 
" may give such directions as to the mode of settling the case, 
*^ and the matters to be contained therein, and for the production 
" of such documents, and may direct any issue or issues of fact 
" to be tried by a jury as they may think proper ; and the Court 
" may proceed to give judgment on such case, and for any amount 
*' of duty the Court are of opinion may be due to the Crown, 
" and for costs in like manner as on a verdict on information ; 
" and on such judgment error may be brought, and judgment 
" given, as on a special case stated by consent." That is entirely 
new. There is nothing like that in the Common Law Procedure 
Acts, and no possible extension or application of anything con- 
tained in those Acts would have reached that case. As Mr. 
Justice Willes observes, an appeal on error from a rule under the 
Legacy Duty Acts is quite a new thing ; and secondly, the power 
compulsorily to state a special case is equally new. So that is not 
the introduction from the Common Law Procedure Acts of some 
provision there found, from which you can infer that what was 
not introduced Avas meant to be excluded ; but it is rather an 
additional instance of the anxiety of the Legislature to give the 
subject and the Crown the benefit of an appeal in all cases to 
which an appeal can possibly be applied. 

Before we come to the next clause, as to error, some pro- 
visions on other subjects are interposed. The 16th section 
says that the powers of a former Act of William the 4th, with 
regard to evidence, and certain clauses relating to the same subject 
in the Common Law Procedure Act of 1854, " are hereby ex- 
" tended to all suits and proceedings on the Revenue side of the 
" said Court of Exchequer." Now Lord Chief Justice Cockbum 
has said, that he is of opinion that other evidence clauses, not 
mentioned there, are within the powers given by the 26tli 
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section ; and the fact, that some particular clauses relating to 
evidence have been expressly introduced by the Legislature, 
does not in the least degree prove that other clauses upon the 
same subject were not left within the general discretion given 
to the Court by the 26th section. I rather think, my Lords, for 
example, that there is a very important Evidence Clause not 
contained in that enumeration ; I mean the 27th clause of the 
Act of 1854?, which relates to the comparison of handwriting. 
I observe that this 16th section applies expressly certain 
clauses from 46 to 49 inclusive of the Act of 1854, which are 
sections, I think, having reference to evidence, to the Revenue 
side of the Court of Exchequer; it does not apply all the 
others ; and the Lord Chief Justice is of opinion that those which 
it does not apply may nevertheless be applied. I mentioned one, 
namely, the 27th, which relates to the comparison of handwriting 
in the Act of 1854, which, excepting by the act of the Court, would 
not be applied. My learned friends have said that there is a sub- 
sequent clause, the 103rd section, which says that that section is 
to be applied to all the Courts. I think that probably would only 
apply to personal actions. I cannot speak with certainty upon 
that point. Some of the sections, and that is one of them, are 
made applicable to every Court of Civil Judicature. But we 
will not enter into an argument upon that, because it is not 
necessary ; it is a mere illustration at best of the intention. 

Then we come to the 17th section, upon which the observa- 
tion has been made, that, carrying on the work of assimilation, 
the Legislature here says, that "it shall be lawful for all justices 
" of assize " (without a special commission) " and they are hereby 
" authorised and empowered on their respective circuits to try 
'* suits and proceedings pending on the Revenue side of the Court 
" of Exchequer, and to proceed thereon in like manner as they 
" can or may do in respect of causes pending on the Plea side." 
No application of any of the proceedings of the Common Law 
Procedure Acts would by itself have had that eflFect, because 
they do not deal with the subject of issuing or not issuing a 
commission from the Revenue side of the Court, but merely deal 
with the mode of proceeding when those trials take place. 

Then we come to the case of error. First of all, the l8th 
section relates only to the period of time, which we may pass 
over. Then the 19 th section provides that *'a writ of error 
" shall not be necessary or used in any suit or proceeding in 
*^ error on the Revenue side of the Court of Exchequer, and the 
" proceeding to error shall be a step in the cause, and shall be 
" taken in manner and subject as" — ds seems to be a superfluous 
word inserted there by accident, — it should read "subject to such 
" terms and conditions as to giving bail or security as may be 
" directed by any rule or order made by the Barons under this 
" or any other Act or Acts of Parliaments authorising the same ; 
" provided that nothing herein contained shall invalidate any 
** proceedings already taken." That is the third matter in the 
nature of appeal. There your Lordships observe that the Legis- 
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lature apply to the Revenue side the rule which had been . con- 
tained in the Common Law Procedure Act of 1852 as to the Plea 
side, concerning writs of error, making the proceeding to error a 
step in the cause, and abolishing the writ. But then this was 
necessary to be made the subject of special provision for, a reason 
very well pointed out by Mr. Justice Willes ; that is to, say that 
there were some provisions in the Common Law Procedure Act 
found in company with that, which were or might be inappli- 
cable to proceedings by the Attorney General on the Revenue 
side. This is what Mr. Justice Willes says upon that subject 
at page 177:* "The 19th section is one which requires a 
" remark. It is the section abolishing a writ of error; and 
" then it goes on to enact that ' the proceeding in error shall be 
" * a step in the cause, and shall be taken in manner and subject 
" ' as to such terms and conditions as to giving bail or security 
" ' as may be directed by any rule or order made by the Barons.' 
" Why ? Because the provisions of the Common Law Procedure 
" Act following the Statute of Elizabeth were not applicable to 
" the case of the Attorney General, because it was thought no 
" doubt an absurdity that the Attorney General should enter 
" into a recognizance, or that any security should be given by 
" him ; and accordingly it was necessarj'^ that there should be 
" rules by which the Jaw applicable to parties should be modified ; 
*' and that to me seems quite a sufficient reason why this pro- 
" vision as to the abolishing of a writ of error should be 
" specially introduced into the Act." Now there your Lordships 
see that these words "shall be taken in manner and subjeot to 
" such terras and conditions as to giving bail or security as may 
" be directed by any rule or order made by the Barons," in the 
other Act, go beyond that which the Barons would have been 
enabled to do if the power had been given to them for this pur- 
pose, simply to adopt and to apply the provisions in the Com- 
mon Law Procedure Act. It was in this case desirable that they 
should have the power to vary for some purposes the substance of 
those provisions ; and accordingly the Legislature itself says that 
the general principle is to be adopted ; that there shall be no writ 
of error ; that proceeding to error shall be a step in the cause ; 
but the manner of taking it, and the terms and conditions as to 
giving bail or security connected with it, are to be made subject 
to the regulative power of the Barons of the Court. 

That, my Lords, connects itself with what the Barons did in 
1 860 ', and I will again remind your Lordships that the Barons 
acting either under that power, or under the power contained in 
the 26th section, or both, in 1860, said at page 13 of the rules of 
1860, article 101, "The several provisions contained in the 154th, 
'' 155th, 156th, and 157th, sections of the Common Law Procedure 
" Act, 1852, where applicable, shall extend and be applied in 
" like cases on the Revenue side of the Court.'" I think there 
can be no doubt that that was within the power of the Barons ; 
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ABonMBKT* and if it was, it seems to me to furnish my argument with at all 
events the benefit of an illustration very useful to the further 
step which we shall have to take under the 26th section. I rather 

The Atiornetj collect that my learned friend will say that that was within the 
power of the Barons, and that the words " shall be taken in 
*' manner and subject to such terms and conditions as to giving 
" bail or security as may be directed by any rule or order made 
" by the Barons under this or any other Act or Acts of 
" Parliament authorizing the same," would authorize what was 
done by this 101st rule of the year 1860. 

What, my Lords, are those provisions contained in sections 
154?, 155, 156 and 157, which are there directed to be applied on 
the Revenue side of the Court ? I must just remind your 
Lordship of those provisions. They are in the Act of 1852, 
and they are these : " Upon such suggestion of eiTor alleged and 
" denied being entered, the cause may be set down for argument 
" in the Court of Error in the manner heretofore used ; and tlie 
" judgment roll, shall, without any writ or return, be brought 
" by the Master into the Court of Error in the Exchequer 
*' Chamber, before the Justices, or Justices and Barocs, as the 
" case may be, of the other two Superior Courts of Common 
" Law, on the day of its sitting, at such time as the Judges 
" shall appoint, either in term or in vacation ; or if the pro- 
" ceedings in error be before the High Court of Parliament, 
" then before the High Court of Parliament before or at the 
" time of its sitting; and the Court of Error shall and may 
** thereupon review the proceedings, and give a judgment as 
" they shall be advised thereon ; and such proceedings and 
" judgment as altered or affirmed shall be entered on the original 
'* record ; and such further proceedings as may be necessary thereon 
" shall be awarded by the Court in which the original judgment 
" was given/* The two next sections also relate to that which 
may be done in the Court of Error, at least in part. Of course I 
do not assume, and do not ask your Lordships to assume, that 
when they made the order of 1860, applying those provisions to 
the Revenue side of the Court, where applicable, they may not 
have been exceeding their jurisdiction. I do not ask you to 
assume that; but I ask your Lordships to see whether • it is 
not quite manifest that the Legislature, when passing this 
1 9th section, did that which made it necessary that there should 
be power to go so far, because in the 1 9th section your Lordships 
recollect that the Legislature did not themselves move farther 
than this ; they said that a writ of error should not be necessary, 
and that the proceeding to en-or should be a step in the cause, 
and they left the rest to be determined by the rules of the Court 
of Exchequer. They left the Court of Exchequer to say in what 
manner it should^ be taken, as well as to fix the terms and con- 
ditions as to giving bail or security. They did not themselves 
apply those provisions of the Common Law Procedure Act 
which say how it is to be done, how it is to get into the House 
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of Lords, how it is to get into the Court of Exchequer chamber, 
in what way the decisions of those Courts of Error are to be 
applied to the roll, and what is to be done with the roll when it 
is brought back from them. 

Lord St. Leonards. — You wiU observe that section 19 is the 
only section in which the power is given to the Court of Ex- 
chequer to meddle with the matter which is therein enacted. 
But, if you will observe, it is altogether different from section 26, 
upon which the question before the House depends. Section 26 
speaks of what may be done by the Lord Chief Baron and two 
or more of the Barons ; and section 19 has expressly annexed to 
the particular abolishment the consequences of the abolishing of 
the writ of error to the Court of Exchequer Chamber ; so that 
many things may be properly done under section 19 with refer- 
ence to a writ of error which could or might not be done by 
different persons in point of fact under section 26. 

Mr. Attorney General. — I do not know how 3- our Lordship 
reads it in that respect ; but I take the words '' as may be 
" directed by any rule or order made by the Barons under this 
" or any other Act or Acts of Parliament authorizing the same," 
as clearly to be read with the 26th section, which says that '* it 
" shall be lawful for the Lord Chief Baron and two or more 
*' Barons of the Court of Exchequer from time to time to make 
" all such rules and orders as to the process, practice, and mode 
" of pleading on the Revenue side of the Court, and as to the 
" allowance of costs, and for the effectual execution of this Act, 
** and the intention and objects thereof, as may seem to them 
*' necessary and proper.'' I take it to be clear, that, under that 
first branch of the 26th section, the Lord Chief Baron and two or 
more Barons may make those rules which are necessary. 

Lord St. Leonards. — If you can suppose those words to be 
added to section 19, why does not that leave the matter to be 
acted upon under section 26 ? 

Mr. Attor'iiey Oeneral. — The answer to that simply is, that 
because it was not proposed to adopt simpUciter the provisions 
of the Common Law Procedure Acts as to proceedings in error, 
but because it was desirable to give power to vary the substance 
of the terms and conditions as to giving bail or security from 
those contained in that Act, therefore it was the subject of express 
enactment. Your Lordship observes that the 26th section contains 
two branches. The first is general. They may make orders for the 
government of their own process, practice, and mode of pleading 
on the Revenue side as to costs, "and for the effectual 
execution of this Act and the intention and objects thereof." 
That by itself would not authorize them to do anything which 
was not dictated to them by the Act or was not within the scope of 
their previous powers. Then follows the latter part of the clause, 
which enables them " to extend, apply, or adapt any of the pro- 
" visions of the Common. Law Procedure Acts." That would not 
authorise them to deviate in substance from any of those 
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Ahoument. proceedings, even in a case in which it might be desirable to 

do so. 

i 8t Day . Lord St Leonards. — Then you mean to say that section 26, 

he Attorney standing by itself without those words, would not have authorized 
General. that which the Barons have done under section 19, 

-^^^ * Mr. Attorney Oeveral. — My Lord, I say it would not have 

authorized the whole of what they have done under section 19 ; 
it would have perfectly authorized what they have done 
by adopting the provisions mentioned in the first rule of 
1^60. But the 19th section authorizes more ; it authorizes them 
to impose terms and conditions as to bail or security difierent 
from those provided for by the Common Law Procedure 
Acts, and that it was which made it necessary to deal 
specially with that subject. Now, my Lords, if I were not 
able to show that there is that specialty which would not have 
been covered by the 26th section standing alone, I do not think 
that any just conclusion coidd be drawn from the fact that the 
legislature has at once, and in the exercise of its own judgment, 
seen its way to go so far as to assimilate the proceeding in error 
to that which had been established on the Plea side. I should 
not think that you could draw from that the inference that it 
therefore did not mean any special assimilation to take place 
with respect to appeal, which is ejusdem generis with error. 
But, my Lords, the strength of the argument, and, to my mind, 
the irresistible strength of the argument drawn from the 19th 
section is this, that it is quite plain that the legislature meant, 
for the purpose of error at all events, to entrust the Barons of 
the Court of Exchequer with the power of saying whether those 
clauses, exactly in pari materia with those which we are now 
dealing with, relative to error in the first Act, should or should 
not be applied to the B^venue side. The Legislature went one 
step only in the direction of settling the practice in error, saying 
that it should be a step in the cause, and that there should be no 
writ of error ; but it left the Barons to decide the manner, and it 
left them to vary even the terms and conditions as to bail and 
security from what was in the Acts, and it said that they might 
do that by any rule or order made by them " under this or any 
" other Act or Acts of Parliament authorizing the same." What 
order are they authorized to make by this Act ? The orders 
mentioned in the 26th section ; the first half of which says that 
they may make orders inter alia " for the efiectual execution of 
*' this Act and the intention and objects thereof;" therefore such 
orders as shall prescribe the " terms and conditions as to giving 
^' bail or security" in the case of error. It says also that they 
may " extend, apply, or adapt any of the provisions of the Com-* 
'' mon Law Procedure Acts." Therefore under that power they 
would be enabled to fill up the gap which as to proceedings in* 
error is left, and to say how the error is to come into the 
Court of Error, what treatment the record is to be sub- 
jected to while there, and under what circumstances and in 
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what way it is to be brought back again and acted upon AnotrMBirt. 

when filtered by the Court of Error. All that is by the 19th 

section distinctly and plainly left to the Barons, to be deter- istDay 
mined by the rules which they are to make under the 26th The Attorney 
section ; and therefore it does seem to me that that furnishes General 
the strongest possible argument against the idea that they were """^ 
not to be at liberty by this 26th section to extend, apply, or 
adapt to the Revenue side the provisions in pari mateyid of 
the Act of 1854, dealing with the substituted remedy of appeal; 
which I will show your Lordships afterwards is merely the sub- 
stitution of one mode of procedure for another, and not a sub- 
stantial clfttiige. 

Then my Lords, comes the next clause, about Bills of Excep- 
tions. " Either party may tend a Bill of Exceptions on the trial 
" of any issues arising on the Revenue side of the Court, and 
*^ the like proceedings may be had and taken thereon as in such 
*' cases between subject and subject." There was nothing what- 
ever in the Common Law Procedure Act, the application of 
which by itself would have caused a Bill of Exceptions to lie in 
a Revenue case if that Bill of Exceptions would not have lain 
before. In truth a BiU of Exceptions is only mentioned once 
in the Common Law Procedure Act as far as I remember, and 
that is in one of the clauses of the Act of 1852, which relates 
to the new procedure in ejectment. In clause 184 of that Act, 
a Bill of Exceptions, it is said, will lie, and a special verdict may 
be returned in the new action of ejectment. But for general 
purposes it is not dealt with at all by the Act. That is not a 
general clause applicable to all cases, but merely to what I may 
call the new action of ejectment. The general power of 
adopting the provisions of the Common Law Procedure Act 
given by the 26th section would not have introduced a Bill of 
Exceptions. 

My Lords, in what I have been saying upon those clauses, I 
have been merely going through what has been pointed out so 
clearly and ably by Mr. Justice Willes. He introduces his 
remarks on this subject in this way, at the same page as before, 
page 177: — "It is said, however, that this construction is 
^* excluded by certain clauses of the Act ; and it is said that it 
'' is excluded by the fact of the Legislature having given in 
^' certain cases a right of error and appeal, and having omitted 
*' the case in question, and by the supposed absurdity of the 
'' Legislature intending to give a right of appeal in a case which 
^' it . has not expressly mentioned. I apprehend, with the 
^' greatest deference to those who are of that opinion (and nobody 
*' has better learnt how necessary and how just that deference 
'• is than myself,) that that argument may be retorted with 
'^ double force upon those Vho assert that the right of appeal in 
" this particular case is excluded by a right of appeal being given 
*' in the cases mentioned in the Act. Because not only will this 
<^ be found to be a case of appeal ejusdem generis, but it will be 
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AsGuuEST. «' found that the cases in which appeal is granted by the Legis- 

j^^ " lature first of all, are cases in which the special interference of 

_ " *' the Legislature was necessary ; because under the 26th section 

Tie Atiorney '« such a power could not have been given; and, secondly, that 
^ ^^^^ ' " at least one of those causes of appeal is a peculiar one, and 
'* belonging to the Revenue jurisdiction only." He goes through 
the sections, and he shows that with the exception of that one 
which depends upon consent, namely, the lOlh section, and 
Avhich it was not necessary to remit to the discretion to be 
exercised by the Court, with that exception, every one of the 
others does somethmg which upon the largest construction of 
the 26th section could not have been done under th\t section. 
One gives an appeal in cases under the Succession Duty Act 
which would be wholly outside the provisions of the Common 
Law Procedure Acts entirely. Another gives a writ of error 
upon a compulsory special case to be stated under the Legacy 
Duty Acts, and from rules under those Acts equal 1}' outside the 
provisions. A third gives a bill of exceptions equally outside 
the Common Law Procedure Acts. And a fourth, although it 
travels a certain way with the Common Law Procedure Acts in 
the abolition of the writ of error, and saying that proceeding to 
error shall be a step in the cause, yet foreseeing the necessity of 
departing in some respects from the recognizance and security 
part of the clauses relative to that subject, it gives a special 
power to do that to the Court, remitting it for the mode of 
exercising that power to the 26th section. 

But now, my Lords, let us see whether there be anything so 
unreasonable in the notion that the Legislature should delegate 
to the Court a power so extensive as that which my argument 
assumes. Mr. Justice Willes observes that he cannot see it. 
There is abundant precedent, if precedent be necessary, of what 
is termed the delegation of legislative power. After all, my 
Lords, it .is surely a fallacy to use that language with respect to 
it, because the Legislature has given the power and has defined 
the subject upon which it is to be exercised. It may be ex- 
ercised with regard to the Revenue side of the Court of Ex- 
chequer, and it may be exercised by applying or adapting to that 
particular subject, not whatever the Court of Exchequer pleases, 
but enactments which the Legislature has already carefully made, 
and has applied already to those subjects to which, in the first 
instance, it considered them applicable ; and then foreseeing that 
they may be, or that some of them may be, usefully applicable to 
other subjects, it has given with regard to some Courts to the 
Crown by Order in Council the power of so applying them ; 
and with regard to revenue matters in the Court of Exchequer 
it has given that power to the Judges of the Court of Ex- 
chequer who are most peculiarly conversant with that subject. 
There is nothing unreasonable in that, and as Mr. Justice WUles, 
at pages 175 and 176, points out, there are very many examples 
of similar provisions in Acts of Parliament ; the Act defining 
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the scheme, showing what the law is to be, and the cases to which argument. 

it is to be immediately applied, in detail ; but having suspended 

the application of it to certain other subjects till a competent ^^* ^*y* 
authority which it trusts has decided that it is expedient that y^g Attorney 
that scheme shall be applied to those subjects. Is there anything General. 
unreasonable in that ? 

Lord St Leonards. — The Act of Parliament having got be- 
yond the Common Law Procedure Act, and brought a bill of 
exceptions on the Revenue side of the Court of Exchequer by 
express enactment, and not having taken cases of appeal which 
were supplied by the order of the Barons of the Exchequer from 
the Common Law Procedure- Act, that affords no inference that 
they meant to provide an express mode of appealing in the Ex- 
chequer on the part of the Revenue by that section which you 
are now considering, 

Mr. Attorney General. — I think it affords none whatever, my 
Lord. What the}' did in that respect was necessary to produce 
an assimilation, which could not have been done by the mere 
power to adopt the provisions of the Common Law Procedure 
Act. 

Lord St. Leonards. — They were not leaving it to the Barons, 
but they were doing it themselves. I only wanted to see how 
you would meet that case, supposing it to be argued, whether 
section 20, giving express power to tender a bill of exceptions, 
and so in effect giving an appeal, does not exclude the implication 
of an intention on the part of the Legislature by section 26 to 
give power to introduce those modes of appeal pointed out by the 
Common Law Procedure Acts. 

Mr. Attoimey General. — I should submit, my Lord, that it 
does nothing of the sort. If it was the object of the Legislature 
to do these two things, to assimilate, as far as possible, the 
practice on the Revenue side of the Court. of Exchequer to that 
on the Plea side, and if it was the object of the Legislature to 
put the subject, as far as it could, in so favourable a position, 
there were two modes by which it could be accomplished ; one 
by itself going over the whole of the ground, and working out 
the whole thing in detail ; and the other by legislating itself upon 
those points on which the scheme of the Common Law Procedure 
Acts was not self sufficient, and on other points leaving it to the 
Judges of the Court of Exchequer to determine how far the 
peculiarities of the Revenue practice offered obstacles to the 
adoption of the Common Law Procedure Acts and their pro- 
visions. My Lords, I say that on the face of the 26th section 
the Legislature, having done that which it was necessary for 
itself to do, and which could not be done by a reference to those 
Acts alone, in order, as far as it could, to put the practice on the 
Revenue side of the Court on a footing to be assimilated, then 
by the 26th section, it expresses the desire of the Legislature 
that that assimilation shall be carried as far as it can be ; and 
it leaves the Barons of the Court, who are the best judges of any 
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Abocmxiit. peculiar difficulties which there may be, owing to the peculiar 
"^ nature of the proceedings on the Revenue side, to judge how far 
! ^' it is possible, having regard to the nature of those proceedings. 

The Attorney to extend, apply, or adapt all or any of the provisions of the 
General, Common Law Procedure Acts. The reason why the Legislature 
has not gone further than it has done is this : that those Acts 
contain a code, that code is made applicable in the Queen's Bench, 
in the Common Pleas, and upon the Plea side of the Court of 
Exchequer ; and that code is the norma, the rule to which the 
Legislature desire, as far as may be, to assimilate the procedure 
upon the Revenue side of the Coui*t. There are some differences 
between the procedure on the Revenue side of the Court of 
Exchequer and the procedure in the other Courts, which it is 
unnecessary to retain, and which even the adoption of the 
Common Law Procedure Acts will not remove; those differences 
it removes itself, as, for example, by introducing the bill of 
exceptions. There are some other changes which are beneficial 
to the subject, applicable to particular modes of procedure in the 
Court of Exchequer, with which the Common Law Procedure 
Acts were not adapted to deal, and with those the Legislature also 
deals itself ; and having so dealt with those subjects as to put the 
procedure in the most favourable condition to be adapted to the 
Common Law Procedure Acts, then it refers to that code. It 
says that it desires that code to be adopted as far as it can be, 
a,nd it gives power to the Barons, who best know the peculiarities 
of Revenue proceedings, to judge of that, but it tells them for 
what purpose, — ^that they may adopt all or any of those provisions 
as may seem to them expedient, for what ? '* For making the pro- 
^' cess, practice, and mode of pleading on the Revenue side of the 
*' said Court as nearly as may be uniform with the process, practice, 
*' and mode of pleading on the Plea side of such Court/' Now, 
the Legislature has expressed that to be its intention, and your 
Lordships will be asked to hold that it is inconsistent with the 
intention so expressed to suppose that this particular procedure 
by way of appeal, of which I am now going to speak, should be 
adopted merely because it is left to be dealt with in that general 
way, and is not made the subject of special enactment and legis- 
lation ; those things which are made the subject of special enact- 
ment and of direct legislation being shown to be such, as this 
general power would not by itself have been sufficient to cover. 
The ultimate question upon that really seems to us, as it 
seemed to the three judges of the Court of Common Pleas in 
the Exchequer Chamber, to be this : — Is it true, or is it not 
true, (it was so argued,) that there is a substantial difference 
made, I mean a new right given, by introducing this mode of 
appeal ? Is the appeal, as distinct from the bill of exceptions, 
a matter of procedure merely, a more convenient and better 
procedure in the cases to which it can be adapted, or does it 
give a substantially different right ? The test is, whether you 
are enabled by this mode of appeal, adopting those provisions out 
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of the Common LaV Procedure Act, to bring anything to the Aeoumbnt, 
Court of Appeal which you could not otherwise have brought i Jl^ 

by a bill of exceptions ; because if you cannot bring anything * 

in that way which you could not have brought by a bill of TkeAuotTtey 
exceptions, then it is merely an adaptation to this class of cases ^^»^* 
of that more simple and convenient mode of procedure, for the 
same end, which the legislature has found it desirable to adopt 
in other cases. 

Now, my Lords, upon that subject I will refer to what 
Mr. Justice Willes and to what Chief Justice Erie say. Mr. Justice 
Willes says, in the latter part of his judgment, at the top of 
page 1 78,* '' But now comes the question of an appeal upon a rule 
^' for a new trial, which may be without the leave of the Court 
'^ when it is divided, and without the leave of the Attorney 
^' General. Why should that discretion be vested in the Barons 
*' of the Court of Exchequer, and why should it be for them to 
^' say that appeal should lie in such a case ? I own that I see no 
" difficulty in answering that question, because I conceive that 
" the appeal upon a special case after the argument of a new 
" trial is only a more convenient mode of raising a question which 
" could have been raised upon a bill of exceptions. Am I 
" right in saying that you could raise under a bill of exceptions 
" the sort of question which is desired, so far as I can judge 
" from the proceedings, to be raised here ? I am of opinion that you 
*^ can. It is said ordinarily that you cannot except to non-direc- 
^* tion, that is to say, to the judge not having directed upon a 
" particular point. That is so ordinarily, no doubt, and if it were 
" not so, a Judge could never select the point which he perceives 
^' to be the only real one in dispute, and leave that alone to the 
*' jury, disembarrassing their minds of what has become imma- 
^' terial for them to consider, because it has either expressly or 
" tacitly been admitted. Such was the ruling of the House 
*' of Lords in a case which is cited so frequently, "the case 
" of Anderson u Fitzgerald (4 House of Lords, 484.) But it 
'' would be quite a mistake to suppose that if a Judge, having 
'' omitted to state a proposition which ought to be stated in the 
" affirmative or in the negative, states or omits to state a point 
'^ of law to the jury, so as that they may be misled as to facts 
'* of the case, which it was material for them to consider, and 
'* Counsel calls the attention of the Court to that omission, and 
^' the judge declines to correct the impression which has been 
" produced by the omission and by his silence upon the subject, — 
" it would be a mistake, I repeat, to say that a BiU of Excep- 
** tions may not be tendered. In order to tender a Bill of 
" Exceptions, upon an omission, the counsel must call the 
'' attention of th^ Court to it, and it must be the omission of a 
** direction in point of law which may induce the jury to look 
*' to facts which they ought to consider as irrelevant^ or to 

* Vide p. 70 of report of " Argument in the Exchequer ChamberJ" • (Vol. 3.) 
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" omit from their minds facts wliicli they ought to consider 
" important. And such was the opinion of the Judges in the 
" recent case of Macmahon v. Leonard (6, House of Lords, 
" 996). Mr. Justice Wightman, in delivering the opinion of 
*' the Judges in that case in the House of Lords (page 996), so 
*' laid down the case, with the assent of all the Judges who were 
*' then present ; and I repeat, therefore, that those points which 
*' may be taken at the trial by a bill of exceptions, if the 
*' exceptions are properly framed, may be taken, and none other 
" that I know of, upon the argument of such an appeal. If the 
" statute with respect to bills of exceptions had directed, as we 
" know it does in one part of the kingdom, that the exceptions 
" should first be argued before the Court of First Instance, and 
" should afterwards go to the Exchequer Chamber, this would 
" be nothing more than, in substance, changing a proceeding by 
" bill of exceptions, which is full of expense and technicality, into 
" a simpler and more beneficial proceeding by way of appeal, 
'* against the ruling of the Court upon a point which might have 
" been raised at Nisi Prius upon a bill of exceptions." And 
Chief Justice Erie, at page 184,* says, " With regard to the second 
" objection, that the order, if valid, would subject suits to 
" a ground of appeal which did not exist before, my answer is a 
" denial of the fact. In my opinion, the order of the Barons 
** did not create any new ground of appeal ; the order applies 
" section 35 of the Act of 1854? to the Revenue side." 

Lord St Leonards. — The question is, whether the Barons 
created, not a new ground of appeal, but a new right of appeal. 
That was the distinction. 

Mr. Attorney General, — Of course, any new form of appeal 
may be spoken of as a new right of appeal with perfect accuracy 
in one sense ; but when we are considering whether those general 
words of the Legislature are unreasonably interpreted as ex- 
tending quoad hoc, it is most material to see whether that which 
they introduce upon our view is procedure or something dif- 
ferent. If it be a substitution of a more convenient mode of 
raising the same question before the Court of Appeal, which 
might in a less convenient mode have been brought to the Court 
of Appeal by a Bill of Exceptions, then you see it is in the 
strictest and most proper sense a matter of procedure ; and, as I 
humbly venture to think, it is most material for that purpose to 
see whether the ground upon which the appeal may be brought, is 
the same matter which by another form of proceeding might be 
raised upon a Bill of Exceptions. 

Lord St. Leonards. — Do you understand the learned Judge to 
have given an opinion in effect, that if section 20 were not in the 
Act of Parliament, section 26 would have authorized the Barons 
to have supplied the deficiency ? 

Mr, Attorney General. — No, my Lord, I think not, and for 
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this plain reason, that there is nothing whatever in the Common Akgument. 
Law Procedure Acts which would have had that effect. 

Lord St, Leonards. — There are two parts of the section. 

Mr. Attorney General. — Yes. But the earlier part of the 
section would have had that effect still less, because the earlier 
part of the section, taken by itself, does not go into the question 
of applying any provisions of the Common Law Procedure Acts. 

Lord St. Leooiards. — There being nothing in the Common Law 
Procedure Acts with regard to a Bill of Exceptions, except what 
could not relate to this, tlierefore it would be within your 
section. I do not say that that is my opinion. I am merely 
asking you whether that is not so. 

Mr. Attorney General. — No, my Lord ; as I understand it 
now, the section is divided into two branches : the first 
branch relates simply to rules and orders which the Court 
may make for the regulation of their own proceedings and 
which of course, by itself, never would enable them to create a 
new appeaL That is clear, because that by itself, if there were 
no more, could not be brought within the Common Law Pro- 
cedure Acts. I think the first part of the section contains valu- 
able matter in aid of the argument, but it is, of course, under the 
second part of the section that the rule is taken which enables 
the Court per expressum to extend, apply, or adapt any of the 
provisions of the Common I^aw Procedure Acts of 1852 and 
1854. Without that, undoubtedly the Court could not in 
making orders for the regulation of its process, practice, or plead- 
ing have gone beyond the ambit of what previously was its 
process, practice, or pleading; and the Court, in making 
orders to caiTy into effect the particular provisions of this 
Act, could not have gone beyond the ambit of those particular 
provisions. The earlier part of the section relates only to three 
things, — orders relating to the practice, process, and pleading 
of the Court itself; orders relating to costs, and orders relating 
to the execution of the particular intention and objects of the 
Act. Of course, if there had been nothing about Bills of Excep- 
tions in the Act, that could not have been done for the execution 
of the objects of the Act ; and if there were no Bill of Exceptions 
before, it would not have been within the range of the practice, 
process, and pleading of the Court, indep:ndently of the Act ; 
and of course it is not costs. Therefore, a Bill of Exceptions 
could not have been introduced under that first brancli of the 
clause, if the Act had not expressly given it. But then, under 
the second branch of the clause, it could not have been intro- 
duced ; because, there is nothing about it in the Common Law 
Procedm'e Acts ; and therefore it is clear that the Legislature, if 
it meant in that respect to lay the foundation for the assimilation 
of the proceedings on both sides, was under the necessity of 
doing that itself ; and it did it ; and having done it, then it went 
on to say, generally, with regard to the whole platform and 
scheme of the Common Law Procedure Acts, we entrust the 



62 

.ABouMKyT. J udges of the Court of Exchequer with the power of defcennining, 
iT^ how far those provisions may be fit to be adopted with a view 

^' as far as possible of assimilating the proceedings, making uniform 

The Attorney is the word — it is more than assimilating, making uniform, pro- 
Gemra l, ducing uniformity between the proceedings on the Revenue side 
and the proceedings on the Plea side of the Court. 

Lord Chancellor, — ^Then it leaves open the question whether 
the 35th or 36th sections of the Act of 1854 can be properly 
said to relate to the process and practice of the Plea side of the 
Court of Exchequer. 

Mr. Attorney General — Will your Lordship allow me just to 
state the way in which it strikes me that that stands under the 
Act, and will your Lordship do me the favour to look carefully 
at the same 26th section. — The second branch of it, to which I 
refer, is in these words : '* and also from time to time by any 
" such rule or order to extend, apply, or adapt any of the pro- 
" visions of the Common Law Procedure Act, 1852, and the 
" Common Law Procedure Act, 1854," (I omit the words about 
rules of pleading and practice) '* to the Revenue side of the said 
Court." — Now let us stop there for a moment — we will deal 
with the words, and speak of the purpose and the object after- 
wards — ^but the power is " to extend, apply, or adapt any," which 
I say means " all or any of the provisions of those two Acts 
" to the Revenue side of the said Court." 

Lord Chancellor. — You must not stop at the word '^ provisions." 

Mr. Attorney General, — No, my Lord not eventually, but I 
think we are quite at liberty to stop there in the first instance, 
because the words which follow give the rule and the object for 
which that is to be done — but the words which give the power 
are those which I have read. 

Lord Chancellor, — We have only to ascertain the subject 
matter of the power, the thing on which the power is to operate, 
and that is the provisions relating to the process and practice of 
the Plea side of the Court of Exchequer. — Now, in the 35th and 
36th sections of the Act of 1854 the provisions relate to this 
process, practice, and mode of pleading on the Plea side of the 
Court of Exchequer. 

Mr. Attorney General. — I should say that the 36th is merely 
the sequel of the 35th, and necessary to give efiect to it, but even 
putting that so, I should say, and say confidently, that the 35th 
section deals distinctly with that which in the most accurate and 
exact sense is process and practice of the Court of Exchequer 
itself The 36th is merely that which is necessary to give effect 
to the 35th and which is the consequence of it. But your Lord- 
ships will pardon me if I ask you just to suffer me to place before 
you, as I wish, the argument upon the very words of this branch 
of the section, because it strikes me that attention to those words 
will lead you to qualify the way of putting it which your Lord- 
ship has just now used. The clause does not then limit the 
power to that which is properly relating to the practice or process 
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of the Revenue side of the Court. The subject of the power is Abgdmewt; 
the provisions of the Common Law Procedure Acts, and the ■— • 

words are " any of the provisions/' I agree that it must be ^^^ ^' 

such an extension as will have a tendency to produce the object The Attorney 
mentioned in the concluding part of the clause, and we must General 
carefully consider that ; but in the first instance we must observe 
that the power is to extend any of the provisions of those Acts 
to the Revenue side of the Court. Let me for a moment pause 
there, and ask this question : If the Legislature had itself said 
that those clauses, that your Lordship has mentioned, namely 
clauses 35 and 36, shall be extended and applied to the Revenue 
side of the Court, could there have been the least diflSculty in the 
interpretation of such an enactment ? None whatever. It would 
have meant, of course, that they were to be extended and applied 
to causes on the Revenue side of the Court, from which causes 
appeals might be taken in the manner there described. Surely, 
my Lords, if the words had stopped there, there would have 
been no difiiciilty. Then, let us see what is the true import of 
the words which follow : '^ As may seem to them expedient for 
" making the process, practice, and mode of pleading on the 
" Revenue side of the said Court as nearly as may be uniform 
*' with the process, practice, and mode of pleading on the Plea 
** side of such Court." I take the inference from these words 
to be this : that they may extend and apply any provisions, the 
extension of which will be useful for that purpose ; and much 
more, if necessary for that purpose ; and though the provisions 
may themselves go beyond the process, practice, and mode of 
pleading on the Revenue side of the Court, according to the 
strict interpretation of those words, yet, if the extension, appli- 
cation, and adaptation of those provisions to the Revenue side 
of the Court is expedient for the purpose of making the process, 
practice, and mode of pleading on the Revenue side as near as 
may be uniform with that upon the Plea side, then they may 
for that purpose extend, apply, or adopt any of the provisions 
whatever. 

Lord Ghancellor. — Surely, Mr. Attorney General, even if the 
provisions do not relate to process or practice, yet the adaptation 
of those provisions might tend to render the process and practice 
on the Revenue side uniform with the piocess and practice on 
the Plea side ? 

Mr. Attorney General. — Yes, my Lord. In order to do full 
justice to that view of the point, it should be put in this way : 
That they do not exclusively relate to that ; because that they 
do in part relate to it, is perfectly clear. There is a series of 
provisions which tell you, that upon certain things taking place 
in the Exchequer upon the Revenue side, in the course of this 
process, the right to appeal is to accrue ; and the Judge may say, 
in some cases, in his discretion, whether the appeal shall be allowed 
or not ; and then, in the Court of Exchequer, but stUl as part of 
this process and practice, proceedings are to be taken to get the 
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Argument, preliminaries of the appeal prepared. The case is to be settled, 

if the parties differ, by a Judge of that Court. All that is to 

istDay. ^.^j,^ place in the Court of Exchequer itself, and then it is to go 
The Attorney Oil necessarily of course for that purpose to the Court aboye, the 
General Court of Error, and to come back again. Therefore, you have a 
series of provisions which begin in the most literal sense in the 
process and practice of the Lower Court, which end in the most 
literal sense there again, but which necessarily, to effectuate their 
object, carry you through the intermediate Court of Error, or of 
Appeal I say, my Lords, that if the extension and the application 
of those provisions be expedient for the purpose of rendering the 
process, practice, and mode of pleading on the Revenue side, 
unifoi-m with tliat upon the Plea side, there is full and ample 
power to extend, apply, and adapt them ; and I say, that not 
only is it expedient, but it is absolutely necessary, because, if 
tliat is not done, instead of uniformity, you will have most 
important differences : differences in procedure, not affecting the 
substance, because the same point may be attained in the old 
circuitous, embarrassed, and objectioriable manner, subject to all 
those difficulties which, we know from the history of the law, 
have led to the general adoption of a motion for a new trial, on 
the ground of mis-direction in preference to a bill of exceptions ; 
nay, which even in such a work as Blackstone itself, and in 
Mr. Justice Coleridge's notes to that work, are noticed in that 
very point of view. Your Lordships will find, in the third 
volume of Blackstone, page 372, when speaking of the old 
Demurrers to Evidence, and of a bill of exceptions, he says at 
the end of that passage, '* Neither those demurrers to evidence 
" nor the bills of exceptions are at present as much in use as 
'' formerly, since the more frequent extension of the discretionary 
" powers of the Coui-t in granting a new trial, which is now very 
'* commonly had for the mis-direction of the Judge at Nisi 
" Prius ;" and the books are full of places in which the superior 
convenience of that practice is mentioned. 

Lord Chancellor. — This extended form of appeal is a great 
boon and benefit to the suitor. Now, is it not contrary to the 
spirit of all our Legislation, and of all our decisions, that so great 
a benefit to the suitor in Revenue cases, in a court of taxation, 
should be made to depend upon the pleasure of the Judges. 

Mr. Attorney Genenil. — I think not, my Lord, when you find 
the way in which the whole subject is dealt with. 

Lord Ghelvisford. — Will you permit me to add something to 
what the Lord Chancellor has put ? The rules and orders which 
are to be made under the 26th s action may be altered and varied 
by the Judges. 

Lord St. Leonards. — That is the question. 

Lord Chelmsford. — According to the 27th section those rules 
may be altered. 

Mr. Attorney General. — I think not, my Lord. The 27th 
section relates to writs and forms of proceedings and scales of costs. 
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Lord Chel/taafoTd. — I do not think it necessary to go to the Argument. 
27th section, but I think from the 26th section that they may 
make such rules and orders " from time to time," and therefore I 
apprehend that they may vary the orders which they have made. 
Now that would be very reasonable if the words " process, prac- 
" tice, and mode of proceeding," are strictly construed ; but if 
they are to apply, as you say, to the case of their being able to 
order an appeal, then they may cancel that afterwards and make 
away with the appeal which they have granted. 

Mr. Attorney General. — The answer that I make to that is a 
very simple one. I do not think that those words " from time 
to time," in the construction of the 26th section have any such 
effect with regard to the provisions of the Common Law Proce- 
dure Acts which are adopted. 

Lord St Leona/rds. — The words are repeated at the beginning 
of that second branck 

Mr. Attorney Oeneral, — I know that they are, my Lord, but 
observe what they are from time to time to do is from time to 
time to extendi apply, or adapt ; that is to say, they may apply 
one portion as they did in 1860, and they may apply another 
portion at any other time that they think expedient. 

Lord St Leonards. — Do not understand me as expressing any 
opinion, but I merely want to hear what you have to say upon 
the point. 

Mr. Attorney Oeneral, — ^Your Lordship will not suppose for 
one moment that I thought that you were. I am merely making 
my observations upon the point suggested.. And I say that 
when you are dealing with rules and orders, in their nature 
revocable, then they may in their nature be revoked, but when 
you are dealing with the statutory power from time to time to 
extend or apply the provisions of a particular Act of Parliament, 
it is simply from time to time to extend and to apply, and not to 
revoke. 

Lord Chancellor. — Does not the form of expression involve a 
right to do this — to make a rule or order for a temporary 
existence or to make it during pleasure ? 

Mr. Attorney General. — I should think not, my Lord. I 
should think it means this : that they are not obliged to proceed 
waoflatu and exhaust the powers all at once. They may at one 
time (as they did in 1860) apply certain provisions which they at 
the time are satisfied that it is convenient and proper to apply. 

Lord St Leonards. — Do you suppose that they have power to 
limit it — say to 10 years? 

Mr. Attorney Oeneral. — I should think not, my Lord ; that 
is, not as I understand it. Extending or applying the provi- 
sions of an Act of Parliament, in my humble conception, means, 
that Parliament gives the power to extend to a new sub- 
ject the provisions of the Act of Parliament. Where that 
power has been exercised, the provisions of the Act of Par- 
liament attach upon the subject as by virtue of the Legis- 
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Akoumbht. Jfi*, Attorney Oeneral, — Yes, my Lord. 

Lord 8t, Leonards, —One would expect to find some different 
words : — " and also from time to time by any such rule or order 
" to extend, apply, or adapt any of the provisions of the Com- 
*' raon Law Procedure Act, 1852, and the Common Law Pro- 
*' oedure Act, 1854, and any of the rules and practice on the 
' Plea side of the said Court, to the Revenue side of the said 
* Court, as may seem to them expedirit for making the process, 
'* practice, and mode of pleading on the Revenue side of the 
" said Court as nearly as may be uniform with the process, 
'* practice, and mode of pleading on the Plea side of such Court." 
It appears, I confess, to me, at present, that those words in the 
second part of the clause are intended to restrict the words in 
the first part of the clause ; with this difference, that in the one 
you are left at large, within the bounds of the clause, to do what 
you think right ; and in the second you are restricted, in doing 
what you tliink right, by what is in the Common Law Procedure 
Act. It appears to me for the moment that the words seem to 
restrict you as to what you should do under the first part of the 
clause, just as much as the words will restrict you under the 
second, except that the one is larger, and the other gives you a 
precedent to go by. But would it enable you to do anything under 
the second part of the clause, in consequence of the Act, which 
you coiQd not have done under the former part of the clause ? 

Mr. Attorney General. — I say, my Lords, that the germ of the 
right answer to that is found in the words "and also,'' which 
introduce the second branch. It is clear that the Legislature 
means something additional, — a power which had not abeady 
been given by the words which precede, — something not com- 
prehended in the generality of the previous words, by those 
words " and also." Of course if there was nothing more autho- 
rized by the second branch of the clause than could have been 
done under the first, in the first place the whole of it would 
appear to be superfluous, and in the second place the words 
" and also " would be not only superfluous, but inappropriate. 
The Legislature plainly considered that it was giving a ftirther 
and additional power ; and to my mind the difference is most 
manifest. That which was new was this: they might extend any 
of the provisions of the Common Law Procedure Acts which they 
thought convenient for this purpose, those Common Law Pro- 
cedure Acts going much beyond the scope of anything which could 
not have been done under the first branch of the clause as it 
stands alone. And that is the argument which I was going to have 
urged. I was going to have said that any construction but ours 
would have the effect of reducing to silence those later words. 
My learned friends will say, that there was nothing capable of 
being done under them which might not have been done under 
the first part of this clause standing alone. Now what is there 
in the words of the second branch which can possibly be said to 
limit the power of extending and applying the provisions of the 
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Common Law Procedure Acts ? Merely those last words ''as Aboumbnt. 
may seem to them expedient for the particular purpose." 

Lord St Leonards.-r^FoT what purpose ? 

Mr. Attorney OeneraL — The purpose is, that of producing the 
greatest possible degree of uniformity between the process, prac- 
tice, and mode of pleading on the Revenue side and that on the 
Plea side ; and that greatest possible degree of uniformity cannot 
be produced if you leave out those clauses which relate to this 
kind of appeal, for then you would have motions for a new trial 
upon a totally diflferent footing upon the one side, and upon the 
other ; and you would have only one mode of raising questions 
of law so that they could be carried to a Court of Appeal, 
namely, by bill of exception on the one side, whereas upon the 
other you would have a more convenient mode of accomplish- 
ing that object, substituted for the. bill of exceptions. 

Lord St Leonards. — Then as to the process, practice, and mode 
of pleading, the fii'st part of the clause admits of a different con- 
struction from those same words in the other part of the clause. 

Mr. Attorney General. — I do not think you quite appear to 
follow me, my Lord. I do not sa}'- that the words "process, 
practice, and mode of pleading," are to be construed differently ; 
but I say, taking them in the secoud branch in the same sense 
which you apply to them in the first in that same sense the 
adoption of those provisions as to appeal is necessary in order to 
attain the greatest possible degree of uniformity in the process, 
practice, and mode of pleading, even in the Court itself, because 
on motions for a new trial in the Court itself, upon fche Plea side 
to which the Common Law Procedure Acts apply, all those pro- 
ceedings with a view to appeal, which are steps in the cause, are 
all proceedings which take place in the Court itself 

Lord St Leonards. — Then the Legislature, of course, failed 
very much in its object and in its duty in the way in which it 
framed the Act of Parliament. 

Mr. Attorney Oenercd. — I do not presume so to judge the 
Legislature, but it is clear to me that the Legislature thought that 
it could trust the Court of Exchequer to perform a very impor- 
tant operation, namely, the operation of discriminating, with 
reference to Eevenue cases, those provisions of the Common Law 
Procedure Acts, which it was expedient to apply. 

Lord St Leonxirds. — The work, did not seem to be very la- 
borious ; they copied out the clauses from the former Act, there 
was not much labour in that. 

Mr. Attorney General. — Whether it was laborious or not, I 
cannot tell ; but we are dealing with the Act of Parliament ; and 
the Act of Parliament has upon the face of that clause certainly 
given to the Barons of the Exchequer the power to extend, 
apply, or adapt any of the provisions of those Acts which they 
may consider if expedient to extend, apply, or adapt for a par- 
ticular purpose ; and that purpose appears to me to be one, which 
is not only advanced by the adoption of these provisions out of 
those Acts, but also one which cannot pf>ssibly be accomplished 
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ARouMiittf without it ; and I cannot even suggefit to my mind a plausible 
"TT reason, other than that which my Lord Chancellor put, namely, 

* :* a supposed disinclination to give the subject as ample justice^ in 

The Attorney Revenue cases as in others. I can hardly suggest to my mind 
G^^^ any other plausible reason why this particular mode of raising 
questions of law before a Court of Appeal should not be adopted 
in the one case as well as in the other. Well now, my Lords, as 
to that, I think, if we look through this Queen's Remembrancer's 
Act, we shall see in all its positive provisions an anxious desire 
on the part of the Legislature to give as many convenient and 
easy modes of appeal as possible to the suitor on the Revenue 
side as on the Flea side. 

Lord Chancelloi\ — Undoubtedly they might have abstained 
from doing this, knowing that it would be used in a manner to 
delay and sometimes to procrastinate and to oflTer insuperable 
obstacles to the conduct of the Coiu-t. 

Mr. AUoimey General. — Would your Lordship really think 
that that is a view to be reasonably imputed to the Legislature ? 

Lord Ohancellor.'-l do not know that it is, but very possibly 
it might be so. Your argument has a material advantage in this 
conclusion, which I put for you, and it is very material for the 
opposite side to consider it: unless those provisions are transfen-ed 
the practice in respect of appeals on the Plea side will differ from 
the practice in respect of appeals on the Revenue side. , 

Mr. Attorney General, — And not only in respect of appeals, 
but in respect of those proceedings from which the appeal may 
be taken. 

Lord Cha/nceUor. — Quite so. 

Mr. Attorney General. — I know very well that everything 
which your Lordship is so good as to say is merely intended for 
our assistance, and it is in that point of view that I am taking 
it. Your Lordship repeated, merely for my consideration, an 
argument which is, in fiict, found in the judgment of some of 
the majority of the Court ; namely, that the possibility of this 
process being used for delay might be a reason why it should 
not be adopted in those cases. My answer to that is this ; — 
I cannot imagine that your Lordships will judicially think it 
reasonable to suppose the Legislature to have acted upon a 
view, which yoU find the Legislature has not acted upon with 
regard to aU subjects of the realm for every other purpose ; because 
if this mode of proceeding is a proceeding more liable to be abused 
for the purpose of delay and otherwise than the old bill of excep- 
tions, why has the Legislature thought fit to substitute it as a 
more convenient and better mode of proceeding, and one tending 
to amend and to simplify the proceedings in Courts of Common 
Law, in all cases where property, however large, may be involved 
in ordinary litigation between subject and subject ? It is not 
conceivable, upon the view of those Acts taken together, and I 
include the Queen's Remembrancer's Act with the rest, — it is not 
conceivable, I say, that you should impute to the Legislature a 
disposition, as between subject and subject, to introduce, as a more 
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convenient and better process, a proceBs, which, when considering Argument. 
the case of the Crown, it regards as one more calculated to lead to 
delay and expense.' There is no indication of such a thing ; and 
it is obvious that that is not really the view upon which the 
Legislature has acted. And when we remember what has been 
always felt and said about procedure by bills of exception, and 
how difficult it is to bring them to bear without the technical- 
ities and embarrassments which have really led to this revolution 
in the practice, I think it would be a strange intention to impute 
to the Legislature, in an Act so framed as this, that it was meant 
to leave either the subject or the Crown intentionally to the 
bill of exceptions alone, and to exclude from the uniformity, 
aimed at as the general object, this particular part of the system. 
Now I promised, my Lords, to remind your Lordships of what 
was said by Mr. Justice Coleridge in his note to Blackstone, 
3rd volume, page 393, upon the subject of new trials ; and I 
cannot but think that what he says there, both as to new trials 
and bills of exceptions, is worthy of attention, as probably 
stating in a summary and convenient form the very substance 
of the views on which the Legislature may have acted when 
they introduced this amended mode of procedure generally as 
between subject and subject, in addition to the proceeding by 
bill of exception. He says there, " The principle upon wiiich 
" a new trial is granted is, I conceive, the same upon which 
" any trial proceeds — the attainment of justice ;" and then he 
goes on to speak of the rules upon which the Courts are in the 
habit of acting when new trials are granted. Then he says, " It is 
" stated in the text, that the ground of the application, if it 
'* arises from what passes at the trial, is taken from the judges 
** report, — and certainly, so far as regards the evidence, no 
'* method can be suggested more decorous or proper. But it 
" will not be deemed disrespectful in me, I trust, if I suggest 
" doubt whether the same mode is so unobjectionable when the 
" application is made on the ground of a misdirection." And then 
he goes on to state the circumstances which create a difficulty in 
attaining to an exact understanding of what it is that a judge 
has really meant to rule, and mentions that as creating a 
difficulty even with respect to applications for a new trial on 
that ground. But that diffi'culty is of course much more forcibly 
applicable to bills of exceptions. If the strict practice as to bills 
of exceptions is followed, you must be ready to come to an 
agreement with the judge at the moment, putting down exactly 
what you mean to except to ; and we know that the surprise and 
the difficulty arising in that case would be constantly an ob8tr\ic- 
tion to justice ; and in order to avoid that, the settling of the 
bill of exceptions at the time of the trial is constantly waived, 
and it is agreed to be done afterwards, and then afterwards those 
difficulties arise. An understanding can hardly be arrived at with 
respect to what the effect of the direction really is. But when you 
go to make amotion for a new trial, although you then must take 
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it from the mouth of the judge, yet when you come to the judg- 
ment you know at least with certainty on what view of the 
direction the Court proceeds ; and the judgment as given either 
does or does not involve a matter of law. If it does, then your 
are relieved from all those difficulties which embarrass you in 
settling a bill of exceptions ; and upon that matter of law it 
is most convenient by this new method to take the very same 
point to the Court of Error, which but for those embarrassments 
and those difficulties you had a right to take and would have 
taken by means of a bill of exceptiona And there is another 
advantage pointed out, I think incidentally, by Mr. Justice 
Crompton, in the course of the argument below. He did 
not point it out as an advantage, but it appears to me clearly 
to be one. Supposing that this were to happen, that there 
is a point ruled at the trial, and a motion for a new trial, and 
a new trial granted, it would go down to be tried upon the 
view of law taken by the Judges who granted the new trial. 
Then that law of course would be laid down to the jury, and the 
jury might act upon it or not, but we will assume that they 
would act upon it, and then a bill of exceptions might be taken to 
that ruling — so that you would get back to the same point. The 
view of the law upon which the Judges proceeded if the new trial 
were granted, would in a later stage be liable to be made the 
subject of a bill of exceptions. If therefore the Court confirmed 
the law laid down at the trial, and refused the rule, then the 
Court would be proceeding upon that view of the law which 
was laid down at the trial, and in respect of which a bill of 
exceptions would then have lain. If, on the other hand, a new 
trial were granted, and the law laid down differently, then the 
parties would be sent back to trial, and that law would be acted 
upon, and the party against whom the ruling was so made 
would then have his opportunity of raising the same point by 
bill of exceptions. So that in any way the point would be liable 
to come before a Court of Error by bill of exceptions ; and the 
right of the Crown and of the subject is to bring it by bill of 
exceptions ; but this mode substituted in ordinary cases for that 
is a more convenient one, and one which tends to avoid circuity, 
and prolixity of litigation in many cases. 

I submit to your Lordships that whether you look at the 
nature of the subject matter or at the express terms of the 
enactment, what the Barons of the Court of Exchequer have 
done, is both within the reason of the power and within its 
very words ; and that it would be a thing most unfortunate, and 
really defeating the veiy object for which the power in the 
26th section was given, if your Lordships should feel yourselves 
obliged to hold that it does not extend to this matter. 

Mr. Solicitor Oeneral, — My Lords, this case has been so very 
fully argued by the Attorney General, that I do not think it 
will be necessary for me to detain your Lordships at any great 
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length ; and I will merely advert to what appears to me to be 
the leading considerations which will tend to a correct view of 
the case. 

My Lords, the whole question depends upon the construction 
of the 26th section of the 22nd and 23rd of Victoria, chap. 21. ; 
and I will take the liberty once again, and only once, of calling 
your Lordships* attention to what the provisions of that section 
are. That section is divided into two clauses, — the first clause 
says, " It shall be lawful for the Lord Chief Baron and two or 
" more Barons of the Court of Exchequer, from time to time 
•' to make all such rules and orders as to the process, practice, 
'* and mode of pleading on the Eevenue side of the Court, 
" and as to the allowance of costs, and for the effectual execu- 
" tion of this Act, and the intention and objects thereof, as may 
" seem to them necessary and proper." Now, my Lords, if the 
sole object of the Legislature was what will be contended on the 
other side, namely, to enable the Barons of the Exchequer to 
deal only with what is the process, practice, and pleading in the 
strictest possible sense, namely, which goes on within the four 
walls of their own Court, for that was the expression used in the 
Court below, the section might have stopped there, and it 
would have been quite unnecessary to have added another word. 
But it is clear that the Legislature desires to do something more 
— desires to confer upon them some greater power — because it 
proceeds to enact in addition to this, " And also from time to 
"' time by any such rule or order to extend, apply, or adapt any 
" of the provisions of the Common Law Procedure Act, 1852, 
" and the Common Law Procedure Act, ] 854, and any of the rules 
" of pleading and practice on the Plea side of the said Court to the 
" Revenue side of the said Court, as may seem to them expedient 
" for making the process, practice, and mode of pleading on the 
" Eevenue side of the said Court as nearly as may be uniform with 
*' the process, practice, and mode of pleading on the Plea side of 
" such Court." Now, my Lords, I should collect from this section 
that the Legislature had thought, that in the previous clause, 
they had not effectuated their intention of making the two 
sides of the Court uniform in their procedure ; and it was for 
that purpose, for effectuating that intention through the 
medium of the Barons of the Exchequer/ that the second 
part of the clause was added, giving additional powers to those 
powers contained in the first part. Now, my Lords, what is 
the construction of this second part of the section ? Power is 
given to adopt any of the provisions of the Common Law Pro^ 
cedure Acts. Primd facie, of course, that would be taken in 
its literal sense; but it is argued or will be argued on the 
other side that " any provisions '' must be taken with a quali- 
fication, — it must mean any provisions exclusive of those relating 
to appeal. And the same argument will also be good for this, 
that " any " must be read as exclusive of all provisions relating 
to Error y becausQ it will be said that proceedings relating to 
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Aroomeitt. appeal and proceedings relating to error are not a portion of 

~T" the process, practice, and pleading of the Revenue side of the 

^ ^' Exchequer. It will be said that such proceedings are not 

The Solicifor within the Exchequer ; they are not within the four walls of the 

General. Court. 

Now, my Lords, the question appears to me to be this : Can 
this power which is given to the Barons of the Exchequer, to 
make the process, practice, and pleading on both sides of the 
Court of Exchequer as uniform as possible, be exercised without 
the power of adapting the provisions relating to Appeal or the 
provisions relating to Error ? Another way of stating the same 
question is this : Can it be said that the procedure on the 
two sides of the Court of Exchequer is uniform, or as uniform 
as possible, if all the proceedings relating to Appeal apply to 
one side of the Court and not to the other? I submit that 
that is not so ; and I apprehend the question to be very 
much the same aa if the Legislature, instead of saying that the 
Barons of the Exchequer may adapt any of the provisions of tlie 
Common Law Procedure Acts they please for this purpose, had 
said, All the provisions of the Common Law Procedure Acts as 
are proper for the purpose shall be adapted to the Revenue side 
of the Court of Exchequer, for the purpose of making the proce- 
dure on both sides uniform. 

Now, my Lords, this leads us to the confiideration of the 
question, — What is the meaning of the words, " process, practice, 
" and mode of pleading?" Is it to be taken as strictly confined 
to what goes on within the Court of Exchequer, and as excluding 
eveiT thing which goes on without it? For that must be the 
argument on the other side, and that was the argument in the 
Court below. 

My Lords, I observe in the first place upon that, that 
the very learned and eminent persons on whose reports these 
Common Law Procedure Acts were framed, made two reports, 
and the powers entrusted to them were to inquire into the pro- 
cess, practice, and pleading of the Superior Courts of Common 
Law at Westminster. They had no other powers. 

Lord Chelmsford.— We have the Act of Parliament, which 
would speak for itself. We need not take into consideration 
what they did. 

Mr. Solicitor OeneraL—I thought I was entitled to refer 
to the view taken by those eminent persons (which was cer- 
tainly somewhat wider than that which would be contended 
on the other side) of the terms " process, practice, and mode of 
** pleading." It is, however, quite enough for my purpose to 
refer to the Act itself. I refer to the first Common Law Proce- 
dure Act, which is founded upon that report, and we find that 
this is "An Act to amend the process, practice, and mode of 
" pleading in the Superior Courts of Common Law at West- 
*' minster." The preamble recites, « Whereas the process, prac- 
" tice, and mode of pleading in the Superior Courts of Common 
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'* Law at Westmitister may be rendered more simple and speedy," Abodmknt. 
and so on. The title of the Act is " The Common Law Procedure 
" Act, 1 852,'* and it is said by Chief Justice Erie, and, I apprehend, 
coiTectly, that the term " procedure " is a generic term, including 
process, practice, and pleading, and that we may substitute 
" procedure" for those terms, " process, practice, and pleading." 
The same terms, " process, practice, and pleading," are used 
in the second Common Law Procedure Act, " An Act for the 
'* ftirther amendment of the process, practice, and. mode of 
'* pleading in and enlarging the jurisdiction of the Superior 
" Courts of Common Law at Westminster.*' I may state that 
the expression " enlarging the jurisdiction " applies to the 
equitable jurisdiction given to the Courts. Then coming to the 
Queen's Kemembrancer's Act, again, I find that the Queen's 
Remembrancer's Act, which we are now upon, is entitled ** An 
** Act to regulate the office of Queen's Remembrancer, and to 
*^ amend the practice and procedure on the Revenue side of the 
" Court of Exchequer ;" and the preamble says, " And whereas 
" it is expedient further to regulate the said office, and to make 
" other provision in relation thereto, and to the procedure on the 
" Revenue side of the said Court/* Then in all these three Acts, 
my Lords, under the head the terms ** process, practice, and mode 
" of pleading," for which, I apprehend, " procedure " is a con- 
vertible term, you find proceedings relating to Error, and in some 
of them proceedings relating to Appeal. So it is quite clear, it 
appears to me, that the Legislature did not take the narrow view 
which will be contended for, of this term, ** process, practice, and 
" mode of pleading," but supposed it to have a much wider 
application. 

Now, my Lords, I will call your Lordships' attention very 
shortly to the proceedings in this first Common Law Procedure 
Act relating to Error. These provisions begin in this way : 
" and with respect to the proceedings in Error, be it enacted as 
" follows : No judgment in any cause shall be reversed or avoided 
" for any error " within six years. 

Lord Chancellor. — I'he Attorney General took us through 
that. 

Mr. Solicitor Oeneral — I am not at all going at length through 
these clauses, but I am only going to observe upon them generally, 
and I take one or two by way of example. The clauses, no doubt, 
have been very fully brought to your Lordships' attention. From 
section 146 to section 177 we have a code of procedure relating 
to error. And your Lordships will find, if you analyse those 
sections, that by far the greater part of those proceedings are 
proceedings which actually take place in the inferior Court. In 
fact, it appears to me impossible to separate the procedure in 
error from the beginning of the cause unto the end. It appears 
to me impossible to draw a hard line of demarcation and say 
such a proceeding is a procedure in the Court below, and such 
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Arcumext. ^ proceeding is a procedure in the Court above, and I apprehend 

]8t Dny. that all those provisions may be taken as part of the " process, 

; " practice, and mode of pleading" of those Courts in which the 

The Sol*cttcr proceedings originate, and to which the Record finally returns. 

^ But I wish now, dealing with this set of provisions relating to 

error, to suggest this question : Can it be said, if all those pro- 
ceedings were struck out, that we have before us the whole of 
the process, practice, and pleading of the Court of Exchequer ? 
I apprehend not. Taking process, practice, and pleading in the' 
narrowest sense, it applies to the greater part of those provisions ; 
taking process, practice, and pleading in their narrowest sense, in 
order to make the procedure on both sides uniform, it is neces- 
sary to adapt at least as much of the procedure in error as takes 
place in the Court of Exchequer. But if that is done, is it pos- 
sible to stop there ? Nothing could be more idle than to adapt 
the proceedings up to a certain stage^ and then to stop short, and 
deprive the suitor of the result of those proceedings. So I appre- 
hend it is utterly impossible in the first place, taking the strictest 
and narrowest sense of the words " process, practice, and plead- 
ing," to say that, putting out of the question all those provisions 
relating to error, you can make uniform the procedure on both 
sides of the Court, if a portion of its proceeding with respect to 
error apply to the one side, and not to the other. You clearly 
must, in order in the strictest sense to comply with the provi- 
sions of the Act, adapt so much of the proceedings in error, that 
take place in the Court of Exchequer on the Plea side to the 
Revenue side. But, if you do that, it is impossible to stop 
there, because the suitor does not get the advantage of those 
provisions. Therefore it appears to me that the Legislature 
gave this general power ta the Court of Exchequer to adapt 
any of the provisions of the Common Law Procedure Acts, 
even if those provisions, strictissiTrto aensu, were not the pro- 
cess, practice, and mode of pleading of the Court below. The 
Legislature gave power to adapt all the provisions which were 
necessary to make the process, practice, and mode of pleading 
of the two sides of the Court of Exchequer uniform ; and it 
would be utterly impossible to do that under the narrow con- 
• struction of my learned friends, which would exclude all proceed- 
ings relating to error. 

The same observations which I have made upon the proceedings 
relating to error in the first Common Law Procedure Act, apply 
to the proceedings relating to appeal in the second Common Law 
Procedure Act The greater pai-t of those proceedings are 
actually taken in the Court below. But then those proceedings, 
being taken in the Court below, the Legislature enacts that without 
which those proceedings would be fruitless, namely, that those pro- 
ceedings being taken, then the Court of Exchequer Chamber and 
the House of Lords shall be the Courts of Appeal. But those are 
only sequels and necessary consequences of the provisions relating, 
strictly speaking, to the process, practice, and mode of pleading. 
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of the Courts below, and without which those provisions Argument. 
would be utterly useless. Therefore, my Lords, I venture to jIT" 

contend that it is quite impossible that the objects of the Legis- ** ^' 

lature, namely, the making as nearly as possible uniform the The Solicitor 
procedure on the two sides of the Court of Exchequer, could be General 
effected upon the narrow construction which will be contended 
for on th^ other side, but that it is absolutely necessary that this 
power which the Court of Exchequer have exercised should be 
entrusted to them in order to carry into effect the object of the 
Legislature. 

Now, my Lords, I will only advert, and that very shortly, to 
some of the other provisions in the Queen's Remembrancer's Act, 
which have been supposed to be at variance with this view. 
And I understand that the argument on the other side will be, 
that because the Legislature in certain other sections of this Act 
expressly enacted that certain provisions of the Common Law 
Procedure Acts should be applied, it is therefore probable that if 
they had intended the appeal provisions also to be applied, they 
would have said so. That I understand to be the argument. 

My Lords, I may reply to that, in the first place, that it is 
quite clear that the Legislature have not determined, with respect 
to all the provisions of the Common Law Procedure Acts, whether 
they should be adapted or should not ; because they have left the 
adaptation of some, at all events, to the discretion of the Court of 
Exchequer ; for if this were not so, section 26 would have no 
meaning at all. And I apprehend that it is not at all unreason- 
able to suppose that the Legislature may have seen their way to a 
certain point, but may not have seen their way beyond it. They 
might have seen their way to the adaptation of certain provisions 
where a case is stated by consent, or such as relate to the amend- 
ment of the Record. But with respect to such a question as 
whether the appeal provisions should or should not be applied 
to the Revenue side of the Court of Exchequer, the proceed- 
ings on that side being to some extent anomalous, the Legis* 
lature may have felt a great diflSlculty, and thought that that 
question would be better solved by the Barons of the Exchequer, 
who were conversant with the practice of their own Court. It 
therefore appears highly probable that the Legislature should 
leave this question to them. 

But, my Lords, if those sections of the Act are further 
examined, I think it will be found that I have another answer to 
. any argument which may be founded upon them, which, in fact, 
has beei> put forward by the learned Attorney General ; namely, 
that in almost each of these cases, if not in all of them, it is not 
difficult to show that there were special reasons why the Legis- 
lature should expressly enact what they have done. With respect 
to a bill of exceptions, for example, it would not have been enough 
to say, The Court of Exchequer shall have the power of applying 
the provisions of the Common Law Procedure Act to the Re- 
venue side. That would not have given a bill of exceptions, 
because the Common Law Procedure Acts had nothing to do 
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AnauMENT. with a bill of exceptions ; it wajs therefore necessary to give a bill 
isTd" ^^ exceptions by express enactment. That explains the sjiecial 

^ ^' enactment with respect to a bill of exception* And then, that 

The Solicitor having been done^ the subject having had given to him an appeal 
^^^^' to a Superior Court, (for the proceeding by a bill of exceptions is 
an appeal to a Superior Court,) all that the Legislature have left, 
as I submit, to the Barons of the Exchequer, is this : to deter- 
mine (the suitor having the right to go to a Court of Error) 
whether he should have the right of going by another way. 
The Legislature give him the right to go to the Court of 
Exchequer Chamber, and to go to your Lordships' House by 
means of a bill of exception. It was said, and will be said, how 
very improbable it is that the Legislature should entrust to the 
Barons of the Exchequer the power of forming a new Court of 
Appeal. I answer that in substance they do not form any new 
Court of Appeal M all ; that the Court of Appeal is given to the 
subject by the 20th section ; and that the right of appeal is given 
upon certain questions, namely, questions of law. The Court of 
Exchequer do not create a Court of Appeal. They do not give a 
right of appealing upon any grounds which did not exist before ; 
but all that they have done by those orders is to say to the 
suitor, " You having a right to go to the Court of Error upon 
" certain grounds, we make rules which will enable you to go 
** thither in another way, shorter and more convenient/' 

Lord Cha/ncellor. — They bring within the jurisdiction of the 
Court of Appeal matters which were not previously within their 
jurisdiction, 

Mr. Solicitor G^enentZ,— In one sense they do, my Lord, but 
not in another. I apprehend that the questions for the Court of 
Exchequer Chamber, when a matter comes before them, whether 
by way of appeal or by a bill of exceptions, are precisely the same. 
A bill of exceptions can only be tendered for the misdirection of 
the judge on matters of law, and an appeal will only lie for the 
misdirection of the judge on matters of law. An appeal liea 
only upon those points upon which a bill of exceptions lies, and 
that is adverted to by Mr. Justice Willes at some length in his 
judgment. So that I apprehend no new ground of exception is 
given to the direction of the Court below, and no new Court of 
Appeal is in substance created. But wba;t has been done is this : 
to say to the suitor, You have a right to go to the Court of 
Krror in a roundabout way, and we will give you the right to 
go thither in a shorter way. That, I submit, is all that the Court 
of Exchequer have done ; and it appears to me not at all impro- 
bable, or at all unreasonable, that the Legislature should have 
entrusted to the Court of Es^chequer the determination of that 
question, whether the shorter road should or should not be open 
to the suitor. 

So much has been said by the learned Attorney General in 
his exhaustive argument upon the other sections of the Act that 
I will only refer to them in a very few words. 
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With respect to section 19, the Legislature has gone so far as Aboument. 
to abolish the writ of error, and to enact that the proceeding to igT7)^y 

error shall be a step in the cause. But then it goes on to say, * 

" and shall be taken in manner and subject to such terms and The^ Solicitor 
" conditions as to giving bail or security as may be directed by "* 
*•' any rule or order made by the Barons." It was necessary to 
direct this, because, under the Common Law Procedure Act, there 
were provisions requiring the party bringing error to enter into 
recognizances with sureties, and so on. It probably was felt 
that that would not apply to the Crown, and that it would be 
wrong, and almost absurd, to require the Attorney General to 
enter into recognizances. If, tlierefore, the Barons of the Ex- 
chequer had had merely the power of adapting the provisions 
of the Common Law Procedure Act, that would not have done, 
and it was necessary to give them a power to change them ; and 
it is for the purpose of giving them the power, not to adapt, but 
to change^ that this section became necessary. And then, as 
has before been pointed out, and as is stated in the judgment 
of the Lord Chief Justice of the Common Pleas, the Legislature 
having gone so far as to abolish the writ of error, it is left to 
the Baroiis of the Exchequer to determine what shall be done 
afterwards ; that is to say, to substitute for the processes of the 
assignment of error, joinder in error, and the old procedure in 
error, the new and more convenient procedure which has been 
introduced by the Common Law Procedure Acts. And in pur- 
suance of that power, given partly by the 19th section, but 
partly also by the 26th section, the Barons of the Exchequer have 
made the orders to which your Lordships' attention has been 
called, whereby they have regulated tlie proceedings in error. 

Lord St Leonards. — Would they under section 26 do, without 
the latter portion of the previous section, what they may now 
do or might do under that section ? Do you say that without 
the power expressly annexed to section 19 they might have done 
under section 26 what it authorized them to do ? 

Mr* Solicitor Qenerol, — I apprehend that, without the power 
given in section 19, it would have been impossible for them to 
make any regulations relative to bail and security, which would 
not apply equally to the Attorney General, and to the subject. 
They would have had only power to apply the provisions of 
the Common Law Procedure Act, and it is under section 19 
that they have the power of varying those provisions, and chang- 
ing them, if adaptation only without change had been required. 
And I apprehend that^ection 26 would be enough for that pur- 
pose. It would certainly appear that the Legislature, by section 
26, under which the orders were made upon this matter, contem- 
plated the judges of the Court of Exchequer dealing with matters 
beyond the four walls of their Court. I do not mean to say that 
the argument is conclusive, but it appears to me to be some argu- 
ment against the notion that the Legislature intended to confine 
their power to dealing with what took place within the actual 
walls of their own Court. 
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Akgcmbnt. Then, my Lords, the reasons why the other sections were 
specially enacted, I think, have been already explained. Section 
15 relates to proceedings in the Court of Exchequer by writ of 
summons under the Succession Duty Act, and gives an appeal 
by express provision with respect to a proceeding of that kind, 
because the Common Law Procedure Acts would not apply to it, 
they applying to actions; and the same observations would apply 
to sections 12, 13, and 14. 

Now, my Lords, as I before observed, I do not purpose to 
trouble your Lordships with any very lengthened argument upon 
this matter, which has been, and wiU be again, no doubt, so fully 
discussed. I will not go into collateral subjects, which do not 
directly bear upon the matter. But I submit to your Lordships, 
upon the construction of the 26th section, which in terms gives 
the power to adapt any of the provisions of the Common Law 
Procedure Acts, that the learned Judges have the power of adapt- 
ing any of the provisions of the Common Law Procedure Act 
which they think fit, and which are necessary for the purpose 
which they are authorized to effect ; that that purpose cannot 
be effected if you allow all of the provisions with respect to 
appeal and error to apply to one side of the Court of Exchequer, 
and not to the other. If we look at the intentions of the 
Legislature, so far as they can be collected from the other sec- 
tions of the Act, I apprehend that the policy of the Legislature 
was to extend the right of appeal. And the Legislature did 
extend the right of appeal to summary proceedings on the 
Revenue side, showing that they desired, as far as possible, to 
give the subject a short and efficacious remedy. It was neces- 
sary expressly to enact provisions with respect to bills of excep- 
tions and other matters ; but when they came to the question 
as to whether the remedy by appeal should be allowed to the 
suitor in proceedings other than summary ones instead of that 
by bill of exceptions, then the Legislature felt that it would be 
safer to entrust the discretion to decide whether this should be 
done to the Court of Exchequer, than to exercise it themselves. 
I submit, therefore, to your Lordships that the Court of Ex- 
chequer have properly exercised the discretion which it was the 
intention of the Legislature to confide to them. 



Adjourned to Monday next at 11 o' clock. 
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Monday, 14th March 1864. 

Sir Hugh Gairna. — My Lords, I have the honour of appearing AaGcimari!. 
hefore your Lordships in this case on behalf of the Respondents, oT^-- 
who are the Defendants in the action which was brought in the ' 

Court of Exchequer. I think, my Lords, it will enable me to sir IL Caiam, 

submit to your Lordships the observations which I have to 

offer more clearly if I take leave, in the first instance, to remind 
your Lordships exactly what has occurred with regard to the 
proceedings in this cause. 

My Lords, the trial took place before a jury, and a verdict was 
. returned for the claimants against the Crown. At the trial, it 
was stated on behalf of the Crown, that they proposed to tender 
a bill of exceptions to the ruling of the learned Judge ; and 
two points in particular were mentioned at the trial as being 
point^ upon which that bill of exceptions would be tendered, 
Some dispute arose, with which your Lordships need not be 
troubled, as to the precise effect of the ruling of the learned 
Judge upoft those two points. But, my Lords, a bill of 
exceptions was prepared, and it was under consideration, having 
been handed over to the claimants, and while it was under their 
consideration they were served with a rule obtained from the 
Court of Exchequer for a new trial, embracing points of fact, and 
embracing also the points of law which would be raised in the 
bill of exceptions. That rule was argued, as your Lordships are 
aware, in the Court of Exchequer, and the result was that it 
was discharged. Then, my Lords, we were served with notice 
of an appeal on behalf of the Crown, and we were given to 
understand that that appeal was to be brought in pursuance of 
certain general orders of the Court of Exchequer which were 
made on the 4th of November, that is, on the third day of 
Michaelmas Term last, upon the application of the Crown. 

Now, my Lords, I desire, not merely on my own behalf, but 
on the behalf of those whom T represent, to state in the clearest 
way that we never could for a moment entertain a doubt, and 
that nobody could for a moment entertain a doubt, that the very 
learned Judges of the Court of Exchequer, in making those 
rules, were actuated by no considerations except considerations 
of justice, expediency'', and propriety. But, on the other hand, 
I cannot help saying and submitting to your Lordships that 
for a Court, after a trial has been had — ^after one of the litigant 
parties has been in possession of the verdict — to make, at the 
instance of the other litigant party, general orders of the 
Court, apparently in the exercise of a discretion reposed in the 
Coiu-t, — orders general in their^ terms, and applying to all cases, . 
but confessedly and avowedly made in order to meet a par- 
ticular case, and to give facilities for an appeal in that case, and 
to neutralize or to set aside the verdict — is a precedent which 
9il3, I" 
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Aboumknt. is open to very grave misconstructioii and to very serious 

T^ inconvenience. 

, ^' Lord St Leonards. — Did not the argument begin on the very 

Sir H. Cairns, day on which the orders were made ? 

""■"" Sir Hugh Cairns. — The orders were made on the afternoon of 

the 4th of November, and the rule nisi was applied for and 
granted on the following morning. 

My Lords, I do not desire to pursue this subject, but I venture 
to say that my learned friends will not be able, at any period of 
our legal history to which one can look back with satisfaction,, 
to point to a similar instance of general orders being made. I 
do not ask what would be done, supposing that a private suitor 
went to the Court, and begged the Court, in the exercise of its 
discretion, to make general orders to facilitate his appeal, because 
I am unable to picture to my mind the fact of a private suitor 
adopting that course. 

Now, my Lords, it was not unnatural that we should look with 
some anxiety and some minuteness at the orders which were made 
under those circumstances. And I will, in the first place, ask 
your Lordships to glance for a moment, .because it arises in the 
preliminary part of the case, at these orders, and to see what it is 
that on the fiice of these orders is proposed to be done. The 
orders are printed at page 191,* and have been already read at 
length. But may I be allowed to call your Lordships* attention 
to the introductory words of the orders, and to make a remark 
upon them. The order runs in this form: — ** In pursuance of 
" the provisions contained in the 26th section" of the Queen's 
Remembrancer's Act, " it is ordered that the following provisions 
" of the Common Law Procedure Act, 1854, be extended, 
" applied, and adapted to the Revenue side of the Court of 
" Exchequer, and also that the following rules as to giving bail 
" in cases of appeal shall be in force on the Revenue side of the 
'* Court of Exchequer." My Lords, the embarrassment in this 
case is not as to where one can put one's finger upon error, but 
upon what part of the case one can put one's finger, and say that 
the proceedings have been rightly conducted. Let me ask your 
Lordships then to consider the words which I have read. The 
Court says (I will presume now that they have got the power to 
make these orders), Let the following provisions of the Common 
Law Procedure Act be extended, applied, and adapted to 
the Revenue side of the Court of' Exchequer. I am assuming 
now that there was the power, as the Crown desire to put 
it. The Queen's Remembrancer's Act says to the Court of 
Exchequer, You, the Barons of the Court of Exchequer, may . 
extend, apply, and adapt any of the provisions of the Com- 
mon Law Procedure Act to the Revenue side of the Court 
of Exchequer. What is the meaning of that ? The meaning, 
my Lords, I apprehend is this : that if it is desired to exercise 
that power, the learned Judges of the Court of Exchequer must 

* Vide Appendix to Report of "Argument in the Exchequer Chamber,*' p. 1. 
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do one of cwo things ; they must either say, Such and such a pro- . gument 

vision of the Common Law Procedure Act, as it stands, is appli- 

cable and sliall be applied to the Revenue side of the Court of 2nd Day. 
Exchequer ; or else they must define in what manner, being in- ^r^ . 

applicable in its express words, it is to be made applicable, and *'^ J ^^'^^' 

to be adapted so as to fit into the practice of the Court of 
Exchequer. But the learned Judges have not even exercised the 
power according to their own construction of the Act. They 
have thrown wide into the middle of the Court these orders, 
and they have told the suitors of the Court, delegating their 
power even to the suitors of the Court, to adapt for themselves 
a number of the provisions of the Common Law Procedure Act, 
iu whatever way either argument, or whim, or caprice, or any 
other faculty which the suitors may possess, will lead them to 
adapt them. It will be very material to consider this when we 
come to look at one or two of the provisions in question. 
Now, my Lords, let me suppose a case. Suppose it had 
been thought fit by the learned Judges to say. The whole of 
the Common Law Procedure Act shall be dealt with in this 
way ; and suppose they had made a general order thus : — We 
do hereby order that the whole of the Common Law Pro- 
cedure Act shall be hereby adapted to the Revenue side of the 
Court of Exchequer. Is that an order within the meaning 
of their own construction of the Act of Parliament ? Did Par- 
liament mean that they were to do that, and that under the 
word "adapt" they were simply to throw down the Acts of 
Parliament and say. Let those who have to conduct the litigation 
ill question, let the litigant parties or their counsel or their 
advisers, judge for themselves how it is to be done. We discharge 
our duty by saying, Take the Common Law Procedure Acts ; 
make the best of them you can ; and then you may have an 
argument, when the question legally arises whether a particular 
provision is applicable to the Revenue side of the Court. 

My Lords, I pass over for the present the first and second 
rules. I shall notice them again before I conclude my argu- 
ment ; and I will take leave to submit to your Lordships some 
observations upon the retrospective character which is attempted 
to be put upon those rules, with reference to the present case. 
That is a question of construction, not of power. I pass over 
those sections at present, and call your attention to the third rule, 
upon which some observations have already been made. It is 
perfectly apparent that in the precipitancy with which these 
rules were made, the framer of the third rule failed to appreciate 
what the meaning or purport of the Common Law Procedure Act 
was. The introductory words would have led us to expect that • 

we should have found that the provisions of the Common Law 
Procedure Act of 1854 would have been set outm t;er6is, because 
the provisions begin thus : " It is ordered that the following pro- 
*' visions of the Common Law Procedure Act, 1854, be extended, 
" applied, and adapted to the Revenue side of the Court of 
" Exchequer.'' Then we find that the third rule runs thus : 

F 2 
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Aboumekt. " The Court of Error, the Exchequer Chamber, and the House 

" of Lords, shall be Courts of Appeal for this purpose." The 

2iidl)ay. Comnion Law Procedui'e Act had the words " for the purposes 

Sir H, Cfurtts.'" ^^ ^^^^ Act," that is, the Common Law Procedure Act. Now 

those words in that Act were perfectly intelligible, perfectly 

sensible, and perfectly necessary. Why ? Because the Common 
Law Procedure Act had to deal not merely with errors and 
appeals from the Court of Common Pleas, the Court of Queen's 
Bench, and the Court of Exchequer, but it had also to deal with 
errors and appeals from the Court of the Duchy of Lancaster, 
and the Court of Durham, and it had also to deal with appeals 
from all Inferior Courts in England, provided they were 
Courts of Record proceeding according to the principles of the 
Common Law ; for Her Majesty, by Order in Council, might 
at any time extend the provisions of the Common Law Pro- 
cedure Act to one of those Inferior Courts. For all those 
Courts the Court of Queen's Bench was the Court of Appeal, 
Therefore the Common Law Procedure Act said, and rightly 
said, speaking of these different tribunals : The Court of Error, 
the Exchequer Chamber, and the House of Lords shall 
be Courts of Appeal for the purposes of this Act. But those 
who framed this rule, failing to observe what the meaning 
of the words was, have altered the words at the end of the 
clause, and, in place of '* for the purposes of this Act," have 
substituted the words " for this puipose," meaning for the 
purpose of the appeal created by those rules; and, of course, 
in asing the words ''Court of Error," they are constrained 
to use them in the 3ense in which they are used in the Common 
Law Procedure Act, for this professes to be a repetition of the 
words and meaning of the Common Law Procedure Act. And 
they have therefore laid down this rule, that the Court of Error, 
meaning, as in the Common Law Procedure Act it means, the 
Court of Queen's Bench, Court of Exchequer Chamber, and the 
House of Lords, shall be Courts of Appeal for this purpose. 

My Lords, I now proceed to take the fourth rule. I am only 
calling your Lordships' attention at present to what appears 
upon the face of the rules themselves. • The 4th Rule, in 
place of being one of the provisions of the Common Law Pro- 
cedure Act, which we are led to expect by the introduction of 
words, is an alteration again of the Common Law Procedure 
Act, because it introduces the words "the Queens Remem- 
brancer," which are not in the Common Law Procedure Act. 
They attempt, .therefore, by inserting words in one particular 
rule, to adopt the Common Law Procedure Act to the 
peculiar circumstances of the Revenue side of the Court of 
Exchequer, and yet we have hardly read that rule before we go 
on to the 5th, and find that so little attempt was made to adapt 
the rules that the 5th rule runs thus : " The appeal herein-before 
" mentioned shall be upon a case to be stated by the parties, 
" and in case of difference to be settled by^ the Court, or a Judge 
" of the Court, appealed from," as if there might be a number 
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of Courts from which an appeal might come. While the preced- argument. 

ing rule had fixed, by the introduction of the words " Queen's 

Eemembrancer," the only Court which was supposed to be within 2 nd Da y, 
the contemplation of these rules, the 5th rule returns to the gij. jy, Cairns. 
precise words of the Common Law Procedure Act, and speaks — ^- 
of any Court which might be appealed from, or a Judge of any 
Court which might be appealed from ; the exact words are " a 
" Judge of the Court appealed from.'' 

My Lords, let me proceed, passing over the 6th, 7th, and 8th 
rules for the present, to the 9th rule. I find there again this 
same way of dealing with the Common Law Procedure * Act : 
" Upon an awai*d of a trial de novo by the Court, or by the 
" Court of Error, upon matter appearing upon the record, error 
" may at once be brought." The Common Law Procedure Act 
had " any one of the Superior Courts." There it was " upon an 
*' award of a trial de novo by any one of the Superior Courts." 
There again the framers of the rule seem to have attempted to 
alter the rules of the Common Law Procedure Act, so as to fit 
the case to the Court of Exchequer alone. 

But perhaps the most singular rule of all is the 11th : "Upon 
" motions founded upon affidavits, it shall be lawful for either 
** party, with leave of the Court or a Judge, to make affidavits 
** in answer to the affidavits of the opposite party upon new 
" matter arising out of such affidavits, subject to all such rples as 
*' shall hereafter be made respecting such affidavits.'' These are 
the very words of the Common Law Procedure Act ; but in the 
Common Law Procedure Act, *^ subject to all such rules as shall 
'^ hereafter be made " meant *' subject to all such rules as shall 
*' hereafter be made by eight or more Judges of the three Supe- 
'^ rior Courts at Westminster." But the eight Judges of the 
Superior Courts at Westminster had no right whatever to make 
rules for the government of the Eevenue side of the Court of 
Exchequer. Therefore here again we have that which is really 
insensible. And again, my Lords, we have at the close that 
which I shall observe upon before I. have done, although I will 
postpone my remarks upon it, with your Lordships' permission, 
at present, " The foregoing rules shall come into operation and 
" take effect forthwith, and apply to every cause, matter, and 
" proceeding now pending." 

Now, my Lords, in the first place I should ask your Lordships 
to consider the particular character of the proceeding which has 
been termed in these rules and in the Common Law Procedure 
Act an appeal. It is well known to all your Lordships that 
before the Common Law Procedure Act, 1854, passed, there was 
nothing as applicable to the proceedings or to the judgments of 
any of the Supreme Courts of Common Law which was called 
or could be called an appeaL 

Lord St Leonards. — How were the rules of the Common Law 
Procedure Act directed to begin ? When were they to begin to 
operate ? 
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MamMNT. Sir Hugh Cairns. — If your Lordships will forgive me I 

~~ propose to ask your Lordships to consider the point with a view 

" l^' to judge how far those rules could have been made retrospective 

Sir H. Cairns, before I have done, and I think it would be convenient if your 

Lordships will allow me to defer what I have to say upon it 

until that tima There was no proceeding before the year 1854 
known as an appeal The decision of the Judges of our Superior 
Courts of Common Law were final, subject to this, that for 
error upon the record a writ of error might be directed to the 
chief of the Court in which the error was said to have occurred, 
and upon that writ of error the record might be brought into 
the Court which had a right to review the decision, and, if error 
was found, they might be made to set the record right ; subject 
to that exception there was no proceeding whatever known as 
an appeal. 

Your Lordships cannot have failed to see the very considerable 
inconsistency which exists in the argument on behalf of the 
Crown in regard to this appeal. At one time they tell you 
this is the most novel, the most excellent, and the most expe- 
dient mode of setting right miscarriages in the Courts of Common 
Law that ever was devised. Jt is perfectly novel, they say, and 
my learned friend reads to you passages out of Blackstone's 
Commentaries, and the notes of Sir John Coleridge upon those 
Commentaries, and he shows what nobody can deny, namely, 
the inconvenience of the old methods of bringing error, and the 
desirability of having a new, fresh, and different mode of appeal. 
But hardly has my learned friend conducted your Lordships 
through that part of the argument^ than he turns round and 
says, But after all it is really the same thing ; a bill of exceptions 
and a writ of error are really the same thing as this mode of 
appeal ; eveiything that can be done by this mode could be done 
by the other ; there were some technicalities of detail that some- 
times made the other inconvenient ; but in substance this is the 
same as it was before. 

Now, I accept the first statement of my learned friend, and 
venture to demur to his second statement. I will state to your 
Lordships three cardinal points of difference which are to be 
found in the appeal as constituted by the Common Law Pro- 
cedure Act as distinguished from anything that was known 
in tlie shape of error in the Courts of Common Law before. 
I do not mean to say that there are not many more, but there 
are certainly three cardinal points. The first is, that there is m 
this mode of appeal the introduction of a new court — of a third 
court, through which the cause is made to pass. I mean, when I 
say a court, a^tribunal to judge a question upon appeal. By eiTor 
or by bill of exceptions you went from trial at Nisi Prius to the 
Exchequer Chamber, and from the Exchequer Chamber to the 
House of Lords. By this mode of appeal the one suitor has 
the ^chance and the other suitor has the burden of a further 
tribunal through which the proceedings must pass, namely, the 
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Coui'b in Banco, in which the cause had its origin. There is augxtment. 

here the trial at Nisi Prius, the argument before a full Court in 

Banco, then the appeal to the Exchequer Chamber, and then the 2 nd Da y, 
appeal to the House of Lords. The point of difference is of the ^i> j£ cairns, 

very greatest magnitude when you come to look upon the chances 

and risks of the appeal. 

The next point of difference which I will mention is this : 
upon a bill of exceptions, from the very nature of the case, 
nothing could be brought under review in the Exchequer 
Chamber but a point taken, an objection made at the trial. 
A party had to determine at the trial whether he had an 
objection to make, and he had to state it. If he did not state 
it and take the objection, then he was barred and precluded from 
taking it afterwards, and upon that point, at all events, the 
proceedings were final. But what is the case upon an appeal for 
misdirection ? Of course I agree that as to any matter which 
might be cured by the introduction of further evidence the 
Court in Banco would not listen to an objection which had not 
been taken at the trial. But in general, upon a misdirection 
of a Judge in his charge to the jury, you can have a rule for 
a new trial, and go to the Exchequer Chamber and the House of 
Lords without having raised the points at Nisi Prius, as you 
would have had to do for a bill of exceptions. 

Lord St Leonards. — Are yoU now referring to these orders ? 

Sir Hugh Cairns. — I am speaking now upon the Common 
Law Procedure Act of 1854, to indicate the general nature 
of an appeal. The third point of difference would be this. Not- 
withstanding what your Lordships have heard read from the 
judgments of one of the learned Judges, I take leave to say, with 
great respect, subject to your Lordships' much better judgment, 
that there is a most marked distinction as to non-direction 
upon a motion for a new trial and upon a bill of exceptions. 
I quite bow 'to what was said by Mr. Justice Willes, that you 
may suppose a case of an exception taken for non-direction, 
that is, you may suppose a case in which ex necessitate a 
Judge on a trial ought to direct the jury upon the point of 
law, and may be called upon to direct the jury upon a point 
of law ; and then, if he refuses, an exception may be raised, 
stating that the Judge was called upon to direct the jury 
upon a point of law, and refused to do so. That may be so, but 
it is within your Lordships' experience, I am sure, that you may 
come for a motion for a new trial to the Court in Banco, and say 
to them, without challenging any particular statement of law 
which may have been made by the Judge, '' We appeal to the 
*' Court in Banco whether there has been that general exposition 
" of the law which might be fairly expected from a Judge in his 
'^ charge to a jury." And if the Court in Banco are of that 
opinion, you may ask for a rule for a new trial ; and if they are 
set of that opinion, you may have an appeal, and yet in this 
case you could have had no bill of exceptions. There is, therefore. 
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JUomtRNT. an appeal for non-direction as well as an appeal for mis- 

direction. 

* ^^*y - There are, therefore, my Lords, at least these three points. I 

Su-h: Cairns. wiU not Say that there might not be other points which persons 

conversant with Common Law, which I am not, might be able to 

point out ; but those are quite sufficient to justify my praying 
in aid one part of my learned friend's argument, where he said 
that the Common Law Procedure Acts conferred a new, a highly 
important, and distinctive mode of appeal which was never 
possessed before. 

Now, my Lords, concluding these observations, I will ask you 
to allow me to make the remarks which I have to makq upon 
the Queen's Remembrancer's Act, touching first upon the 
earlier sections in point of order. The first section which has to 
be referred to is the 9th. I only refer to that, for this purpose : 
that that is a section which refers to a particular clause of the 
Common Law Procedure Act of J 852. It does not leave it in 
doubt or uncertainty whether that section is to be made appli- 
cable or not to the Revenue side of the Court of Exchequer ; but 
it at once lays down that it is to extend to all suits and proceed- 
ings on the Revenue side of the Court of Exchequer. The sec- 
tion so applied is, perhaps, one of the most important sections of 
the Common Law Procedure Act. It is that section which 
enables amendments to be made at any time. It is in these 
words : " It shall be lawful for the Superior Court of Common 
" Law, and every Judge thereof, and any Judge sitting at Nisi 
'' Prius" 

Lord Kingsdown. — What Act is that to which you are refer- 
ring? 

Sir Hugh Cairns, — The Queen's Remembrancer's Act, the 
22nd and 23rd of the Queen, which, as your Lordships know, is 
printed in the Appendix.* I was pointing out to your Lordships 
that the 9th section of that Act takes the 222nd section of the 
Common Law Procedure Act of 1852, and applies it at once to 
the Revenue side of the Court of Exchequer. The section 
in question is one which enables the Superior Courts, and any 
Judge sitting at Nisi Prius, " at all times to amend all defects and 
" errors in any proceeding in civil causes, whether there is any- 
'' thing in writing to amend by or not, and whether the defect 
*' or error be that of the party applying to amend or not ; and 
. " all such amendments may be made with or without costs," 
and so on. The remark one makes upon reading that 9th sec- 
tion is this : You see here the key to the proceedings of the 
Legislature. It finds a very important provision in the Com- 
mon Law Procedure Act with respect to the amendment of 
practice; it takes that section, and does not leave it to any 
Court, or to the rules that may be made for the pleading and 
practice of the Court, but it treats it as so novel and important 
an addition to the practice of the Common Law, that it bodily 

* Vide Appendix, p. 5, to Report of ** Argument in the Exchequer Chamber" (vol. 3.) 
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incorporates it into the practice of the Superior Court which it Argument, 
is dealing with, and also into the trials at Nisi Prius. 

Then, my Lords, I will not trouble 3^our Lordships by reading ^ t^' 

the 10th and 11th sections ; for they were read at full length oh Sir H, Caims. 

Friday, and your Lordships have them sufficiently in your 

minds. Those sections relate to a special case, to be stated by 
consent of the parties, and by the order of a Judge. Now, of 
course, the observation to be made upon that,, in our view of the 
argument, is this : You find here the Legislature anxiously dealing 
with the case of the improvement of the proceedings with reference 
to the recovery of the revenue. It thinks it right to provide that 
there shall be these modes of stating a special case. It thinks 
it right to give an appeal upon those points, and it points 
out the Court of Error to which that appeal shall be brought, 
and gives instructions to the Court of Error with reference 
to that appeal. You have, therefore, the Legislature dealing 
expressly with the mode of reviewing the judgment in that 
case. 

Now, my Lords, what is the observation made upon this sec- 
tion by my learned friend, repeating the comments of Mr. Justice 
Willes ? Mr. Justice Willes says this : I agree that I am bound 
to suggest some reason why Parliament, in reference to special 
cases and appeals, should have so anxiously and particularly pro- 
vided the 10th and 11th clauses, and not left it to the regulation 
of the 26th clause, and to the Judges of the Court. But he 
says, I have got a reason, and my reason is this : I find that 
these special cases cannot be stated without the consent of the 
parties. That includes, therefore, the consent of the Attorney 
General. Therefore, says Mr. Justice Willes, Parliament saw 
that the interests of the Crown were sufficiently protected there, 
because the Attorney General could refuse his consent. 

But, my Lords, with great submission, that is no answer at all. 
Why might not the whole of that have been left to the discre- 
tion of the Court of Exchequer, as well as the case Avhich the 
Crown says has been left to them of an appeal? Why might it 
not have been left to the discretion of the Court of Exchequer 
to make, in the shape of a rule, a provision just of the san^e 
description as the provision which we find in the 10th and 11th 
clauses ? Might not the Court of Exchequer have said by their 
rule, The parties may by consent and the order of a Judge state 
a special case, and then there maybe an appeal from that special 
case ? In truth, I think the answer which has been given by 
Mr. eTustice Willes is very strongly in our favour in that point of 
view, because the learned Judge admits that he must suggest 
some reason for the express enactment of these 10th and lltli 
clauses. He says, I agree that that is a proper and plausible 
argument, but I will tell you the reason why these clauses were 
expressly mentioned by the Legislature, and then his reason 
turns out to be no reason at all, as I humbly submit to your 
Lordships. 
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Abgumbmt. Then, my Lords, I will take together from the 12th to the 
2ndDay ^^^^ clauses. Those are clauses which are, I agree, entirely new 

* — not taken from the Common Law Procedure Acts, but giving, 

Sir H. Caims. and, as my learned friends say justly, most anxiously giving, a 
right of appeal in the case of decisions under the Succession 
Duty Act, and imder the Legacy Duty Act. But the observation 
upon those sections, I venture to think, has not been answered, 
because the observation upon them is this : We concur ^th you 
that in those clauses the Legislature has shown the greatest and 
most careful anxiety to give a right of appeal upon decisions 
under these Acts of Parliament. But if that is so, if any argu- 
ment is to be deduced from that at all, surely the argument is 
this : if the Legislature has shown this anxiety for giving appeals 
in proper cases, would it not, if it had thought that upon motions 
for new trials there ought to be an appeal of the kind, pointed 
out in the Common Law Procedure Act, would it not pai^ 
ratione have expressly and actually granted that right, and not 
have left it to contingency, or to the exercise of the discretion of 
the Judges of the Court ? 

Then, my Lords, I will take section 16 of the Queen's Remem- 
brancer's Act. What do we find there ? I find that in addition 
to extending the powers of the Act 1st of William IV., chap- 
ter 22, the Act of Parliament takes the 46th, 47th, 48th, and 
49th sections of the Common Law Procedure Act, 1854, the 
very sections which begin immediately after the sections giving 
the right to appeal upon motions for a new trial, for the latter 
sections run up to the 45 th. Parliament takes the very sections 
immediately following those sections, and does not leave them 
to any question of the discretion of the Court, or the accident of 
general orders ; but it at once says that these are sections fitted 
to be incorporated into the practice of the Court of Exchequer, 
and it does incorporate them accordingly. Those are sections 
relating to discovery and to the administration of interrogatories, 
and the examination of witnesses in the course of a cause ; 
they are entirely new and of a most important character. 

Then, my Lords, I come to section 17, and to an argument of 
Mr. Justice Willes, which was repeated before you on Friday 
last. I cannot help thinking that that argument will be found 
to be entirely fallacious. 

Lord Chancellor. — The sections mentioned in the 16th section 
of the Queen's Remembrancer's Act are taken from the Act of 
1852 ; but the section giving the power of appeal is in the Act 
of 1854. 

Sir Hugh Cairns. — I beg your Ijordship s pardon ; it is in the 
Act of 1854. I think your Lordship will find, if you look just 
about the middle of section 16, it expressly says: ''The pro- 
" visions contained in the 46th, 47th, 48th, and 49th sections 
" of the Common Law Procedure Act of 1854.'' 

Lord Chancellor, — The marginal note says the 15th and 16th 
Victoria, instead of the I7th and 18th. 
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Sir Hugh Cahms, — Now, I will pass to clause 17. I hope I Argument/. 
shall not be guilty of very great presumption when I venture to "'^ 
say that Mr. Justice Willes has entirely fallen into an error upon ^ ^ y* 
this point. What does the 17th section say? *'From and after Sir H, Cairns. 
*' the passing of this Act it shall be lawful for all Justices of -^-^ 
^' assize, and they are hereby authorized and empowered on their 
" respective circuits to try suits and proceedings pending on the 
^' Kevenue side of the Court of Exchequer, and to proceed thereon 
^' in like manner as they can or may do in respect of causes 
*' pending on the Plea side of the said Court, and it shall not be 
*' necessary hereafter to issue any commission from the Kevenue 
'' side of the said Court for that purpose." What is the argument 
upon that clause ? Mr. Justice Willes says the Nisi Prius Court 
is a Court as distinct from the Court of Exchequer as the Court 
of Exchequer Chamber can be said to be distinct from the Court 
of Exchequer. Therefore he says, If you limit the power to 
make rules in section 26 to the Court of Exchequer proper, the 
power to make rules in section 26 cannot even extend to the 
Court in Nisi Prius. Therefore he says. Look at what the conse- 
quence will be ; you will not be able in Nisi Prius proceedings to 
have any of the benefit of the enactments with regard to Nisi 
Prius in the Common Law Procedure Acts. 

Let us try that position. What are the enactments with re- 
gard to Nisi Prius in the Common Law Procedure Acts ? They 
are threefold. The first and one of the most important is the 
power of amendment, the second is the rules with regard to 
evidence taken in cuinulo, and the third is the power of regu- 
lating the jury process. I defy my learned friends to point 
out, in the whole of the Common Law Procedure Act, any pro- 
vision that does not come under one of those heads. Now let us 
see how that stands with regard to the amendment of pro- 
ceedings. I pointed out to your Lordships that section 9 has 
taken that section up and dealt with it, and expressly ex- 
tended it to the proceedings under the Queen's Remembrancers 
Act. 

Lord Kingsdown. — What are the three points? 

Sir Hugh Cairns. — First, the power of amendment of pro- 
ceedings ; secondly, the rules as to the evidence, and, thirdly, 
the provisions as to jury process. The 9th section deals with 
amendments and extends specifically, not by way of rule but by 
wa}^ of enactment, every provision of the Common Law Pro- 
cedure Act to causes originating on the Revenue side of the 
Court of Exchequer, to all suits upon the Revenue side of the 
Court of Exchequer. 

Then, my Lords, how is the matter as to evidence ? Your 
Lordships will find that in the Common Law Procedure Act of 
1854, which contained the enactments as to evidence, there 
was this clause, the lOSrd, "the Enactments contained in 
'^ section 19 ;" then they are all repeated down to 32 of this 
Act, " shall apply and extend to every Court of Civil Judicature 
" in England and Ireland,'' — so that they are all extended. 



92 

Abgdment. Lord Chancellor, — What is the range of the words " Court of 

— " Civil Judicature ?" 

^J' Sir Hugh Cairns, — I apprehend, my Lord, that it must be 

Sir ff. Cairns, everything which is not criminal. And, my Lords, I may appeal 

— to piuctice upon that point. No person has ever suggested that 
anything ought to be done with regard to extending, by way of 
rule the rules of evidence ; and I believe that in the very case 
now at your Lordships' bar we tried the case upon the rules of 
evidence, so far as they were altered by the Common Law Pro- 
cedure Act. 

Lm'd Cranvjoiih. — Do those clauses you mentioned as referred 
to in clause 103 embrace the regulations contained in that Act 
as to the mode in which counsel shall address the Jury ? 

Sir Hugh Cainis, — I think they do, my Lord. 

Lord Cranworth. — In one of the Acts, I think in the Act of 
1854, there are clauses as to the right of reply, ahd regulations 
of that sort. Are they among them ? 

Sir Hugh Cairns. — I think so, my Lord. I am not quite 
sure. 

Lord Chancellor. — The 18th section has reference to the 
address to the Jury, and this begins with the 19th ? 

Sir Hugh Cairns. — Yes, my Lord. I can answer the question 
which was put to me. They are not embraced, because we who 
are familiar with the Court of Chancery know that the provi- 
sions as to evidence proper are applied there ; but we do not 
look to the clauses which deal with the addresses of counsel. 

Lord Chancellor. — The 103rd section begins with the 19th 
clause, and that was the 18th. 

Lord Chelmsford, — Tlie Attorney General has his right of 
reply, of course. 

Sir Hugh Cairns. — ^Yes, my Lord. IJfow, my Lords, as to 
the jury process. Let me ask you to look again at clause 1 7, and 
see whether there can be any doubt that whatever rules as to the 
jury process may prevail in Nisi Prius, under other Acts, this 
Eevenue cause must be tried under this section exactly by tliese 
rules. Because what is to be done ? All justices of assize are 
authorized '^ to try suits and proceedings pending on the Ptove- 
" nue side of the Court of Exchequer, and to proceed thereon 
^* in like manner as they can or may do in respect of causes 
•^ pending on the Plea side of the said Court." It is to be done 
as part of the general business at Nisi Prius ; and whatever may 
obtain for the time being as a rule with regard to Nisi Prius 
for the jury process, or anything of the kind, the same is to pre- 
vail with regard to Revenue cases. Therefore I think Mr. Justice 
Willes' argument entirely falls to the ground ; and there is no 
need for supposing that the 26th section is to be resorted to, in 
order to extricate the Revenue side of the Court of Exchequer 
from incapacity to have its causes tried at Nisi Priiis under tiie 
rules of the Common Law Procedure Act. 

Now, my Lords, I come to the next section, the 18th-^^and to 
the 19th, which is to be taken in connection with it. Those are 
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the sections which relate to error, properly so called. There Argument. 
again I desire to apply to those clauses the argument of Mr. ^^l^ 

Justice Willes, and I cannot help feeling a great satisfaction in * 

thinking that the more we investigate those arguments, which Sir H. Cairns^ 
were brought to bear upon the question with that ingenuity and "■"■"* 
acuteness which always distinguish that learned Judge, the 
more utterly will they be found untenable, and indeed to recoil 
upon the construction they were meant to support. I will 
present to your Lordships, as fairly as I can, the arguments which 
Mr. Justice Willes founds on the 18th and 19th sections. He 
had to deal with this consideration, which could not fail to 
strike any one who read the Act for a moment.. He found that 
the Queen's Remembrancer's Act was here taking up the case 
of error, properly so called, and was actually applying to the 
case of error, properly so called, the very provisions of the Com- 
. mon Law Procedure Act ; and he felt, as of course he must feel, 
that there arises from that this argument : Why should Parliament 
deal with that which embraced a very large section of the modes 
in which miscarriages can be reviewed, and why should it in 
doing so take up and deal with those, and leave other similar 
proceedings to be dealt with by the rules of the Court of 
Exchequer ? Mr. Justice Willes* answer is this : He says that 
the matters embraced in sections 18 and 19 could not have been 
left to rules to be made under section 26. 

Lord Wensleydale. — ^What page is that ? 

Sir Hugh Cairns, — I will refer your Lordship to it in one 
moment. 

Lord Chancellor, — I think it is page 177.* 

Sir Hugh Cairns. — ^Yes, my Lord. I will take leave to read 
it ; it is between letters G. and H. He says : " the 1 9th section 
" is one which requires a remark." The learned Judge passes 
over the 18th section, and says nothing at all about it. " It is 
" the section abolishing a writ of error, and then it goes on to 
" enact 'that the proceeding in error shall be a step in the cause,"' 
it should be " a proceeding to error,' — 'and shall be taken in 
*' ' manner and subject as to such terms 'and conditions as to 
*' ' giving bail or security as may *be directed by any rule or 
" ' order made by the Barons.' Why ? Because the provisions 
" of the Common Law Procedure Act following the Statute of 
" Elizabeth were not applicable to the cause of the Attorney 
" General, because it was thought no doubt an absurdity that 
" the Attorney General should enter into a recognizance, or that 
'^ any security should be given by him ; and accordingly it was 
" necessary that there should be rules by which the law appli- 
'' cable to pai-ties should be modified; and that to me seems 
'* quite a sufficient reason Avhy this provision as to the abolish- 
*' ing of a writ of error should be specially introduced into the 
<' Act." 

* Vide p. 70 of Report of** Argument in the Exchequer Chamber** (vol. 3.) 
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•Abgumbkt. Now, my Lords, I take that, and I think I fairly take it, as 
Tpi ^^ admission by Mr. Justice Wilies that without that provision 

rules as to proceedings in error could not have been made under 

Sir H. Cairns, section 26, and therefore it was, as the learned Judge says, that 
' — '" section 19 was introduced, — it provided that the proceeding to 
error should be a step in the cause, and might be taken in manner 
and subject as to such terms and conditions as to giving bail or 
security as may be directed by any rule or order made by the 
Barons under this or any other Act or Acts of Parliament autho- 
rizing the same. The argument, therefore, your Lordships will 
see is this, — that that would not have affected the case of the 
Attorney General— the Attorney General would still have to 
give bail, — if it had been left to section 26 alone, if the Court of 
Exchequer had been left to make rules under section 26 alone, to 
adapt the provisions of the Common Law Procedure Act, they 
would have been obliged to follow strictly the rules of the 
Common Law Procedure Act, and the Attorney General would 
have had to give bail. Therefore a special provision was made as 
to error in order that it might not be incumbent upon the Court 
of Exchequer in making rules as to appeal to force the Attorney 
General to give security. Is that true ? If that had been the 
only reason why section 26 would not apply, would there have 
been any difficulty in the matter ? Certainly not. Section 26 
enacted, in the latter .pai*t of it, that the Barons may " from 
" time to time by any such rule or order extend, apply, 
'* or adapt any of the provisions of the Common Law Pro- 
" cedure Act of 1852, and the Common Law Procedure Act 
'' of 1854, and any of the rules of pleading and practice on 
" the Plea side of the said Court, to the Revenue side of the 
" said Court, as may seem to them expedient for making the 
** process, practice, and mode of pleading on the Revenue side of 
" the said Court as nearly as may be uniform with the process, 
" practice, and mode of pleading on the Plea side of such Court." 
The solution of the learned Judge does not solve the question 
at all. It is perfectly apparent, that if there was no other reason 
why section 26 should not have been used for dealing with the 
case of error, under that section 26 it would have been amply 
in the discretion of the Court to have said, in applying the 
provisions of the Common Law Procedure Act, We will not 
apply that provision which at first sight would make it incum- 
bent upon the Attorney General to give bail. 

Lord Chancellor. — How could they have done that ? If they 
had power to transfer a provision, and the provision so to be 
transferred was incumbent with that direction, how could they 
transfer part of the provision minus the rest ? 

Sir Hugh Cairns, — The words are, as your Lordship will see, 
'* to adapt any of the provisions of the Common Law Procedure 
" Acts," " as may seem to them expedient for making the pro- 
" cess, practice, and mode of pleading on the Revenue side of 
" the said Court as nearly as may be uniform with the process, 
" practice, and mode of pleading on the Plea side of such Court.'^ 
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Lord Chancellor. — I do not think the word "adapt" would Argument. 
have enabled them to , have excluded the wholesome clause "~" 
accompanying that power. ^ ^^_ f^' 

Sir Hugh Cairns, — Then, my Lords, I will ask you to con- Sir H. Cairm^ 

sider the other alternative. The learned Judge who advances 

this argument has forgotten that in the very rules under con- 
sideration the Court has done that, — that they have done the very 
thing which it is the whole foundation of his argument that 
they could not do, because they have transferred section 38 of 
the Common Law Procedure Act, 1854', and have made it their 
1 2th rule. They have, therefore, done the very thing in it 
which either they could have done in a case of error, or, if they 
could not have done it in a Court of Error, they cannot do it now, 
because having gone a certain length with the words of the 
Common Law Procedure Act, clause 38, " Notice of appeal shall 
" be a stay of execution, provided that within eight days after 
" the decision complained of, or before execution delivered to the 
" Sheriff, bail to pay the sum recovered and costs, or to pay 
" costs when adjudged, be given in like manner and to the same 
" amount as bail in error is required to be given under the rules 
" of this Court made on the 22nd A.B>y of June 1860, or as near 
" thereto as may be applicable provided that such bail shall noi 
" be necessary to stay execution in cases where the appellant is 
*' the Crown, the Attorney General on behalf of the Crown, or 
" the Prince of Wales, or the Duke of Cornwall for the time 
*' being." 

Lord Wensleydale, — Where is that ? 

Sir Hugh Cairns. — That is the 12th of those rules which are 
now under your Lordships' consideration, at page 1 92. 

Lord Chancellor. — That embraces the 38th section of the Act 
ofl854j? 

Lord St. Leonards, — That is section 38, with an important 
difference. 

Sir Hugh Cairns, — It modifies section 38 by introducing that 
proviso. Therefore I say that either that is right, and then, if it 
is, the same proceeding might have been taken with regard to 
error or 

Lord Chancellor. — Is this point affected by the rules that were 
made upon the 22nd of June 1860? 

Sir Hugh Cairns. — No, my Lord, I think not. We have 
those rules here ; but I think they merely relate, so far as I see, 
to the mode of putting in bail to the details as to justifying the 
bail ; they do not affect the question of whether the Attorney 
General is or is not to give bail. 

My Lords, it is sufficient, therefore, for my purpose, to take the 
argument of Mr. Justice Willes as it stands. I venture to say 
it could not be a solution of the diflBculty even if it were accu- 
rate in all points. But it would be, I say it with great submis- 
sion, a most lame and impotent conclusion to come to, to suppose 
that the whole of this extended machinery of the 18th and J 9th 
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Aboumekt. sections^ pointing to the time within which a writ of error can 

be brought, pointing to those circumstances as to disabilities 

° ^' that would excuse persons and give them a longer time for bring- 
JSir H. Cairns, ing the Writ of error, pointing to the abolition of the writ of 
— ^ error and other matters pointed to in this section, was intro- 
duced to absolve the Crown from giving bail in cases of error. 
But T say, take the conclusion that Mr. Justice Willes comes to. 
The Court of Exchequer have shown in this case, with regard 
t»o these rules now under your Lordships' consideration, that 
they thought there was no such objection, and no such incom- 
petency, for they have done the very same thing with regard to 
appeals. 

I pass from that 19th section of the Queen's Remembrancer's 
Act, and I have to make an observation upon the 20th section of 
that Act. '* Either party may tender a bill of exceptions on 
** the trial of any issues arising on the Revenue side of the Court, 
'* and the like proceedings may be had and taken thereon as in 
" such cases between subject and subject." What is the argu- 
ment upon that ? Mr. Justice Willes again says, I am bound to 
account for that section being there, but the explanation I give 
is this : there was no such section in the Common Law Proce- 
dure Act, and therefore it was necessary expressly to refer to this 
matter, because there was some doubt whether a bill of excep- 
tions would lie or not. Then I say, with great submission, if the 
argument of Mr. Justice Willes and of the Crown here is correct, 
if a bill of exceptions is part of the practice, process, and mode of 
pleading of the Court, then under section 26 there would have 
been surely power to the Court to have authorized in the case of 
Revenue cases that which was done in cases between subject and 
subject. 

Lord KtTigsdown. — What do you say is the explanation which 
Mr. Justice Willes gives of this ? 

Sir Hugh Gairiis, — He says that there is no provision in the 
Common Law Procedure Act with regard to bills of exceptions. 
Therefore, he says, under the 26th section, the power to extend, 
apply, or adapt any of the provisions of the Common Law Pro- 
cedure Act would not embrace this case. 

Lord Chelmsford. — He says the bill of exceptions was given 
by the Statute of Westminster, and not by the Common Law 
Procedure Act. 

Lord We7i8leydale. — It only arises in a special case under the 
Common Law Procedure Act, where you have a gi:eat number of 
plaintiffs together. 

Sir Hugh Cairns.— Yes, my Lord. I found this argument 
upon that. I say, Adopt the construction of the words " process, 
" practice, and mode of pleading,"' which Lord Chief Justice Erie 
and Mr. Justice Willes have put upon those words. They say 
. those words include everything from the beginning of a suit to 
the end, no matter how or where it occurs ; no matter in what 
Court or place it occurs. I say, if that is so, how can you show 
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that a bill of exceptions will not be included in that, and that Aroumbni^ 

there will not be a right, under clause 26, to give as between 

Crown and subject that which did exist between subject and ^^ ' 

subject, whether it existed under the Statute of Westminster or SirH, Cairm. 
in any other form. — 

Lord St Leonards, — The other side have not made that point. 
They admit that the first part of section 26 could not authorize 
any such thing. 

Sir Hugh Cairns. — I shall have to come to that in a moment, 
my Lord. 

Lord Chancellor. — You are using the argument in this way : 
that the introduction of all those special provisions would lead 
one to the conclusion that the 26th section is not to have the 
character of a general rule ? 

Sir Hugh Cairns. — Yes, my Lord, quite so, and I am relieved 
of much argument on that point in this way, that the learned 
Judges who were in the minority in the Court below accede to 
that as a general proposition. They say that is quite true. At 
first sight, says Mr. Justice Willes, aU these special provisions 
preceding the 26th section, I agree, would lead to the conclusion 
that you contend for. I mean to say that his argument implies 
that, or else it is idle altogether. My learned friend says it does 
not mean that. I say, what is the meaning of the elaborate 
consideration that Mr. Justice Willes goes into ? He says. Take 
these early sections one by one. I will show what was the 
special reason and the special necessity for having these sections 
in the Act of Parliament. I say that that argument was one 
which we should not have heard from so eminent a person, if it 
did not proceed upon the basis which I mention. It begins by 
assuming that he is bound to show reasons for these special 
enactments, and therefore he is evidently open and alive .to the 
objections raised by us, and he says primd facie these special 
enactments would lead to the conclusion that everything to be 
given in the shape of appeal or further proceedings was to be 
given by these express enactments. 

These observations, my Lords, liave brought me up to the 
26th section, and before I look at the words of it I desire to 
deal with a suggestion which is made upon the other side. We 
are asked this question on behalf of the Crown. It is said. Here 
is an Act of Parliament, which at all events seems calculated and 
designed to give to the subject very ample rights of reviewing 
proceedings which are founded in error ; the motion for a new 
trial, and an appeal from the order npon that, is a very beneficial 
mode of reviewing proceedings in a court of appeal. What 
theory, say the Crown, can you suggest a priori why, in some 
way or other, it should not be intended by Parliament that the 
subject should have this very beneficial right? That is their 
argument, as I understand it. . 

Now I venture to offer your Lordships an answer which I 
venture to think is quite complete to that question. And I beg 
9413. O 
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Abovmbnt. that you will not suppose that I am going to suggest that the 
TT" Legislature passed this statute in the peculiar interest of the 
^' Crown, and that it was by some prerogative considerations led 
SitH. Cairns, to think that it would be desirable that the Crown should not be 
— ** vexed by appeals. I am not going to suggest any argument of 
that kind. I would ask your Lordships to consider it in a double 
point of view, both the point of view of the Crown, and the point of 
view of the subject. And whether it be considered in the one 
point of view or the other, I venture to think that very excellent 
reasons can be given why this particular right in that way of appeal 
was not conferred by the Legislature. First let me take it from the 
point of view of the Crown. Of course we all know what is the 
object of the Crown with reference to the collection of the 
revenue. It is not to oppress the subject ; nothing of the kind ; 
but, on the other hand, it is to have the revenue collected as 
expeditiously as, consistently with the interests of justice, it can 
be collected. Moreover, we know perfectly well that the object 
of the Crown in revenue cases is never to appeal for the mere 
sake of victory in a particular case. The object of the Crown 
is not to appeal unless some general question of principle ruling 
a great number of cases has to be established. Therefore looking 
at this Act of Parliament from the point of view at which we 
might suppose the officers engaged in the collection of the 
revenue would submit it to Parliament, what I should say is 
this : there was excellent reason for saying that the Crown would 
think that any question of principle upon the construction of 
the Act of Parliament, or any question of law relating to a 
question of revenue, can be properly and satisfactorily raised by 
way either of a bill of exceptions, or by way of a writ of error 
upon the record. In that way the decision of the ultimate 
Court of Appeal can be had, and everything that the Crown can 
desire can be obtained. 

On the other hand, my Lords, I will look at it from the point 
of view of the subject ; from which point. of view also I suppose 
Parliament looked at the question. And I ask to whom are a 
multiplicity of appeals considered beneficial ? Is it not always 
. to the suitor who has the longest purse and the greatest re- 
sources ? If you are asked, a priori, upon a litigation between 
A and B, to say, apart from the merits of the particular case, 
who will profit by having in that case three or six appeals, 
would not this answer most readily be given by any man : The 
chances are in favour of the person who can carry on the appeals 
with the greatest vigour and the greatest resources ? Therefore 
you can see a reason why, viewing this case as it regards the 
interest of the subject. Parliament should say that the subject 
shall not be harassed by a multiplicity of these appeals ; if any 
question is to be raised, let it be raised by a writ of error or by a 
bill of exceptions. 

Then, my Lords, there is also this further important conside- 
ration. Your Lordships are well aware that the Court of 
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Exchequer is peculiarly the Revenue Courh, and that th^ Judges Akgument; 
of the Court of Exchequer are supposed, and rightly supposed, ~r 

to be peculiarly conversant with matters connected with the ^ l^^ 

collection of the revenue. There does seem to me to be every sir H. Cdims, 

reason to suppose that if Parliament saw reason for saying that ' 

if a question, whether of law or of fact, were once brought away 
from Nisi Prius, from trial before a Judge there who was not 
perhaps a Eevenue Judge at all, but may have been a Judge of 
one of the other Courts, to the decision on appeal of the Revenue 
Court in Banco, that is to say, the Comt of Exchequer, and 
there decided by the Revenue Judges of the kingdom, that 
should be final, and that from that decision there should be no 
appeal. So that there would virtually be given by Parliament 
two courses. If you, the Crown, have, or if you, a subject, have,, 
a point of law to raise, it can be raised, if you desire to have it 
settled by the Supreme Court of Appeal, by a bill of exceptions 
or by a writ of error. You will then have judgment in the Court 
of Exchequer Chamber and the House of Lords. Or there is 
another course open to you : you may go at once from the 
Judge at Nisi Prius to the Revenue Court in Banco. You may 
bring before them matters of fact or of law upon a motion for a 
new trial or of any analogous description. You will have the 
judgment of that Court, which is peculiarly a Revenue Courts 
After that there is no reason why the collection of the revenue- 
should not be made if the judgment has been in favour of the 
Crown, or why there should be any further persecution of the 
subject by way of appeal if the judgment has gone against the 
• Crown. 

Lord Chancellor. — What actions are now begun upon the 
Revenue side of the Court of Exchequer as between subject and 
subject ? 

Sir Hugh Cairns. — None, my Lord, as between subject and 
subject. 

Lord Chajficellor. — I do not think you have fully explained 
that ; you said you would take it first in the Crown's point of 
view, and secondly in the subject's point of view. 

Sir Hugh Cairns.— -I meant to say, if you suppose that 
the Legislature would look at the matter first from the point 
of view favourable to the Crown, and then from the point of 
view favourable to the subject, — I say, whether you look at it 
in the interest of the Crown or in the interest of the subject, 
there is every reason for beheving that Parhament did wisely, if 
I may presume to use the expression, in saying that the bill of 
exceptions and the writ of error, or application to a Revenue 
Court in the shape of a motion for a new trial, should be the only 
modes in which the wrong should be set right, and that there: 
should be no further appeal. 

Lord Chancellor. — You made the observation, did you not, 
that the subject in a Revenue case is under a disadvantage as 

G 2 
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Aboumbot. compared with the subject in an ordinary cause upon the Plea 

side of the Court ? 

a nd Pa y. ^£^. Hugh Cairns. — ^The observation which I made was this : 
Sir H. Cairns. I Submit to youT Lordsliips that there is an obvious reason, even 

— looking at the case of the subject, why Parliament should not 
say that there should not be as against liim this multiplicity of 
appeals, because it may be of singular advantage to the subject. 
The subject has a trial with the Crown at Nisi Prius, — ^it is 
brought before the Court in Banco, the Court in Banco decide 
in favour of the subject, — it is all important to the subject 
then that he should not be exposed to further litigation with 
the Crown, because, I say, the Crown having the longer purse, 
is able to carry on appeals, where the subject, in a similar case, 
might not appeal ; so that instead of being a disadvanfage it 
might be a great advantage to him. 

Lord Chancellor.-^The general policy of this section, and the 
obligation thrown upon the Court, is to make the practice upon 
the Plea side and upon the Revenue side as nearly as possible 
identical 

Sir Hiigh Cairns, — Yes ; that arises upon the construction, my 
Lord. I will come to that in a moment. I am now only deal- 
ing with the d priori question which is put to us on behalf of 
the Crown. How can you account, say the Crown, w^ithout 
looking to the words of the Act of Parliament at all, but taking 
the general purview of that Act, for its not giving every right 
of appeal in a Bevenue case which exists in a civil case ? That 
is the argument which I have been dealing with at present. 

It will be convenient now, I think, after that introductory 
observation, to take the first part of the section, and deal with 
it by itself. Now the first part of the section is this: '*It 
" shall be lawful for the Lord Chief Baron and two or more 
" Barons of the Court of Exchequer from time to time to make 
" all such rules and orders as to the process, practice, and mode 
" of pleading on the Revenue side of the Court, and as to the 
" allowance of costs, and for the efiectual execution of this Act, 
" and the intention and objects thereof, as may seem to them 
" necessary and proper." 

The first observation, my Lords, upon that is this : You will 
see who are to make the rules ; it is not even the whole Court, 
it is the Chief Baron, and any two or more Barons ; that is to 
say, a bare majority of the Court may make the rules.- Then, 
my Lords, under this first part of the section they are to make 
these rules (whatever "these rules" may mean) and orders as 
to the process, practice, and modes of pleading from time to time. 
Then we have the words " as to the process, practice, and mode 
** of pleading." Your Lordships will see that those are the very 
same words which are used in the second part of the rule ; and 
we have the admission of the learned Attorney General here, as 
I understand him, (though, of course, I do not desire to bind him 
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to it, if I draw an improper reference from his words,) that Argument. 

under the first part of this section there could not have been . * 

made by the Court of Exchequer the rules which are in question ^^^ ^*y» 

in this case ; that is to say, that it could not be predicated of the gij. jj caims 

rules which are in question in this case that they are rales as to — 

the process, practice, and mode of pleading on the Revenue side 

of the Court of Exchequer. For if that could be predicated 

of these rules, then of course the rules might Jaave been made 

under the first part of the section. Then, of course I ask this 

question with great submission : if the conclusion of Chief Justice 

Erie is correct, who said that these words included the whole 

history of the cause from the beginning to the end, why could 

the rules not have been made under the first part of the section ? 

It is utterly impossible, my Lord, as I submit, but that if these 

same words occur in the first part as in the second part of the 

section, the meaning in the first part must be just the same as 

the meaning in the second part. 

Lord CkanceUor, — All that the learned Attorney General 
admitted was, that under the first part of this section the Court 
of Exchequer could not compel this Court, or the Court of 
Exchequer Chamber, to open its doors to the reception of an 
appeal. 

Mr, Attorney Oeneral, — That was my meaning, my Lord. 

Sir Hugh Gairns. — Therefore, my Lord, it was an admission,. ^ 

as I was spying ■ 

Lord St Leonards. — Perhaps it is the same thing ; but I 
rather thought that your opinion was, Mr. Attorney, from what- 
you stated after consideration, that the first part of section 26 
would not have authorized the making of these rules and orders 
upon the appeala 

Mr, Attorney General — Upon the ground which the Lord 
Chancellor has just so very clearly explained, that these rules 
include clauses and sections which relate to the Court of Appeal 
as well as to what takes place in the Court itself. 

Sir Hugh Gairna, — I quite understood my learned friend. I 
will deal with his argument upon the second part of the section*. 
He admits now; and we certainly can aflbrd to state the ques- 
tion between us in clear words, something to this effect. I 
admit that these rules, with regard to appeal, cannot be termed 
rules relating to process, practice, and modes of pleading upon the 
Revenue side of the Court ; but inasmuch as under the second 
part of the section, the Court are empowered to assimilate the 
process, practice, and mode of pleading of one side of the Court 
to that of the other, they may for that purpose drag in pro- 
visions 

Lord St. Leonards, — And for that purpose to take in the pro- 
visions of the Common Law Procedure Act. 
, Bir Hugh Cairns, — Just so. If in doing so you have to drag 
in other provisions inseparably connected with them, even tf 
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ABoiTi«irr. those provisions go to the extent of an appeal in the House of 

Lords, you have the power to do so. 

^ 2Dd Day. j^^^ Attorney Oeneral. — Just so. ^ 

SirWcaims. '^•^^ Hugh Cainis. — I quite understand the argument, and 
-1— upon that basis it shall be conducted. At all events it will 
utterly overthrow the judgment of the three learned Judges who 
were in the minority of the Court of Exchequer Chamber ; be- 
cause if there was anything clear in that Judgment it was that 
these rules were " process, practice, and mode of pleading in the 
" Court of Exchequer," My learned friend agrees that be 
cannot contend that those rules related to the process^ practice, 
and mode of pleading in the Court of Exchequer. 

Mr. Attorney General. — No. 

Sir Hugh Cairns, — He must either, I say, make no admissions 
or let me show the consequences of those admissions, however 
little he may like them. My learned friend began by saying, 
I agree that these rules do not describe the process, practice, 
or mode of pleading of the Court of Exchequer, but in order to 
make the assimilation which the Act of l^arliament desires, you 
draw in a number of other provisions, which do not relate to 
the process, practice, and mode of pleading of the Court of 
Exchequer at all. 

Lord Chancellor. — Will you in due time attend to another 
mode of looking at it, which is this, — I think it is what one of 
the learned Judges meant, — the 35th section of the Act of 1854 
makes a certain mode of appeal part of the practice upon the 
Plea side of the Court of Exchequer, that being made part of the 
practice upon that side by the statute, may under the 26th 
section be transferred to the Revenue side ? 

Sir Hugh Cai/ms. — Yes, my Lord, I quite understand it. I 
v^rill deal with it presently. It will be found, I think, when I 
come to the second part of the section, that that will be as in- 
capable of being contended for as any other part of the case. I will 
not fail to deal with it under the second part of the section. 
But, as I understand my learned friend, he will agree that under 
the first part of the section you could not by any proper inter- 
pretation or construction say that a new right of appeal given to 
the House of Lords, or given to the Exchequer Chamber, was 
that which could be given by the Judges of the Court under the 
term process, practice, and mode of pleading upon the Revenue 
side of the Court. 

Then, my Lords, I will take the second part of the section, and 
before I ask your Lordships to take the accurate construction of 
the words, let me say that I think there are certain points upon 
the rules of this Court upon which there will be no controversy 
Tjetween us. In the first place, I say that such a provision as the 
power given to the Judges of the Court to regulate the proceed- 
ings of their Court, or to apply rules to their Court (and it can- 
not make the matter any better that it is to apply them to one 
«ide of the Court), so as to produce a certain effect upon the 
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', process, practice, and mode of pleading ol their Court, will not ARatmskt. 
primd/ctcie confer the right of creating a new appeal. That is — ~, 

.a kind of provision which your Lordships are perfectly familiar ^ ' 

, with. It is a provision to deal with matter arising in the four SirH. Catms, 
corners of the Court, and to make regulations upon matters of — ~ 
detail upon which no other body could make them so well as the 

: Court itself. That would be so primd fade, and I submit to 

' your Lordships that, prima faciCy the words -^ process, practice, 
" and mode of pleading of the Court of Exchequer," whether you 
take the Plea side or the Revenue side, will not include the 

. process or th^ practice of the Court of Appeal or of the Court of 
Error. Primd facie that will be so. 

Then I say further that, primA fade the power to regulate the 
practice of the Court may, if there be already an existing right 

' of appeal, and if there be certain steps in reference to that 
appeal to be taken inside the Court, confer a power to regulate 

. those particular steps in the Court. But if there be not already 
an existing right of appeal, I say that prim^dfaxsie the power to 
regulate the practice of the Court will not give a right to the 
Court to create an appeal. I say those are propositions updn 
which I suppose there will be no controversy. Of course your 
Lordships will not understand me to say that those observations 
dispose of the case. I do not desire to beg the question at all. 
I will consider what is brought to bear against those pro- 
positions, but I say that primd fade those will be the conclusions 
which will be drawn in such cases as I have supposed. 

My Lords, there is, I apprehend, a further principle upon 
which there cannot be any controversy, and that is this : that a 
right of appeal is a right of a character such that it must be 
given in plain and distinct words. 

Lord Wensleydale. — Have you any authority for that propo- 
sition in those terms ? I see it is mentioned by some of the 
Judges in the Court of Queen's Bench that it must be in express 
terms ; have you any authority to support that ? 

Sir Hugh Cairns. — All that I desire to say, and would hardly 
require any authority, would be thi^ : You cannot give an appeal 
by inference. You must have words which clearly and by their 
legitimate construction give that right of appeal. 

Lord Wensleydale. — No doubt you must have words which 
clearly give it. 

Sir Hugh Cairns. — The first argument, taking them in order, 

as 1 understand them, which is brought to bear upon the case on 

the part of the Crown, is this : It is said that under the 

Common Law Procedure Act the words '' practice, process, and 

" pleading " have received a particular construction, or have had 

. a particular meaning fixed upon them, and that the effect of that 

. meaning is to make them include everything which occurs in a 

Court of Error or in a Court of Appeal. That, my Lords, was 

the argument of Lord Chief Justice Erie and one of the 

: arguments of Mr. Justice Williams. 
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AmmwatTt Now, I will ask your Lordships to consider that fii*st. The 

andDa ^^^ P^'"' ^^ ^^® '^^^ ^^ Parliament, the Act of 1862, which is 

^' referred to for the purpose, is the preamble of the Act of 1852. 

Sir H. Cairns. That states this : '* Whereas the process, practice, and mode of plea- 
""""^ " ding in the Superior Courts of Common Law at Westminster, 
" may be rendered more simple and speedy." Now, my Lords, it 
is to be observed, in the first place, that this Act of 1852 did not 
confer any new right of appeal at alL Tlie Act of 1852 did nothing 
more than regulate the existing proce dings in error. But, my 
Lords, I say further that the argument which has been attempted 
to be drawn from this preamble is plainly illogical That arga- 
- ment is this : because the Act of Parliament says, " Whereas 
*' the propess, practice, and mode of pleading in the Superior 
" Courts of Common Law at Westminster may be rendered 
" more simple and speedy," and because afterwards in the 
course of the enactments certain provisions are inserted with 
reference to error and the Courts of Error, ergo, they say, 
everything that relates to error and Courts of Error is *^ process, 
" practice, and niode of pleading in the Superior Courts of 
" Common Law at Westminster." My Lords, of courae |it is 
an utterly fallacious argument, and a reversal of a proposition 
in a way that no sound rule of logic would sanction for a 
moment. I say again, is not it one of the modes in which the 
*' process, practice, and mode of pleading" in one of the Courts, 
meaning inside of the Courts, can be rendered more speedy and 
a mode in which that can be done most efficaciously to take 
care that the Court of Error and your Lordships' House shall 
deal in the most convenient and most practical and efficacious 
way with errors which may be brought before the Court of 
Error, or before your Lordships? It does not, therefore, in 
any way, lead to the conclusion, which is the foundation of much 
of the argument of the learned Judges, that you can invert this 
preamble, and say that everything within the Act is put under the 
preamble, and that all ifjie subjects of the enactments are to be 
considered as the " process, practice, and mode of pleading in the 
*' Superior Courts of Common Law.'' 

Then it is said with respect to subsequent parts of the Act 
(I think by Lord Chief Justice Erie) that throughout the Common 
Law Procedure Act the whole of the enactments from the 
beginning to the end are to be taken as '* process, practice, and 
" mode of pleading" of the primary Court I venture to deny 
that entirely. I have looked through the Common law Procedure 
Act, and I find that the words used in the preamble nowhere occur 
again. 

There is no pretence for saying that the words are repeated, 
or that any further inference as to those words is to be drawn 
from the subsequent enactments. In fact I will ask your Lord- 
ships to look at one or two sections to show the contrary. The 
sections as to error begin at section 146 ; and, as one of your 
Lordships observed on Friday, they begin with something like 
a separate preamble of their own. At all events they begin thu^: 
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« 

" And with respect to proceedings in error, be it enacted as Abgumbm. 
" follows." These sections I wish to refer your Lordships to, to T^ 
show that the proceedings in error are not by any means taken * ^* 

as part of the proceedings of the primary Error Court, are sec- Sir H. Cairns. 
tions 155, 156, and 157. Before going to those I will refer you """ 
to section 148, and I would ask your Lordships to look at that, 
because the words are somewhat remarkable. It says this : " A 
*' writ of error shall not be necessary or used in any cause, and 
" the proceeding to error shall be a step in the cause.'" I ob- 
serve upon that, because I see that one of the learned Judges, in 
repeating that section, read it as '* proceeding in error." It is a 
marked distinction. The Act says " proceeding to error ;" by 
which I imderstand the proceeding which is to take place in order 
to bring you to error. 

Then, my Lords, in contradistinction to that, will your Lord- 
ships look at the 155th section ? " Upon such suggestion of error 
" alleged and denied being entered, the cause may be set down 
" for argument in the Court of Error in the manner heretofore 
" used ; and the judgment roll shall, without any writ or return, 
" be brought by the Master into the Court of EiTor in the Ex- 
*' chequer Chamber, before the Justices, or Justices and Barons, 
" as the case may be, of the other two Superior Courts of 
" Common Law, on the day of its sitting, at such time as the 
" Judges shall appoint, either in term or in vacation ; or if the 
*' proceedings in error be before the High Court of Parliament, 
*' then before the High Court of Parliament before or at the 
** time of its sitting ; and the Court of Error shall and may 
** thereupon review the proceedings, and give judgment as they 
*' shall be advised thereon ; and such proceedings and judgment, 
*' as altered or affirmed, shall be entered on the original records ; 
** and such further proceedings as may be necessary thereon 
*^ shall be awarded by the Court in which the original judgment 
*' was given/* 

Now, my Lords, I cannot understand words which could more 
clearly and distinctly point out the diflerence between the pri- 
mary Court and the Court of Error. They are ti*eated as separate 
Courts ; the proceedings in the one are detailed from the begin- 
ning to the end, and in the Court of Error ; and then you are 
carried back to the primary Court, and it proceeds with regard 
to the jurisdiction of the primary Courts and where it attadies> 
and the work of the primary Court, and how that is to be done. 
Then the proceeding to error is spoken of in the 148th section, 
where your Lordships will see how what is to be doi^ie in error 
is spoken of. The Court is treated as an entirely different Court 
Then section 156 provides that Courts of EiTor shall have power 
to do certain things, to quash proceedings, and so on. Then 
section 157 says, ''Courts of Error shall in all cases have power 
^* to give such judgment and award sudh process as the Court 
*' from which error is brought ought to have done, without 
" regard to the party alleging such error.'* So much, my Lords, 
therefore, for the Act of 1852. I say that the preamble does not 
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.^jiouMENT. warrant the inference drawn from it ; and when we conr.e to the 

— r- proceedings in error mentioned in the sections of the Act, a 

, ^d Day , ^^qox distinction is drawn between the primary Court and the 

.Sir H. Cairns. Court of Error, distinguishing the proceedings in the one from 

the proceedings in the other. 

I might perhaps for a moment, because it can be more con- 
venienUy mentioned here than at any other time, advert to two 
citations of my learned friend the Attorney General, in the 
introductory part of his argument, where he cited to your Lord- 
ships a passage from Jiord Coka Lord Coke, speaking of the 
Court of Exchequer Chamber, for errors in the Court of Uxche- 
quer, for errors in the Court of Common Pleas, and for errors in 
the Court of King's Bench. 

Lord Chancellor. — How came the writ of error to be applied 
to informations in rem in the Court of Exchequer, so as to carry 
them to the Court of Exchequer Chambers ; do you know ? 

Sir Hugh Cairns, — I am not aware how it ca,me about. That 
it was so, my Lord, I know, because I have observed very old 
precedents in your Lordship s house. 

Mr, Attorney General. — I imagine that it is under the Statute 
of 21st Edward III. which I read to your Lordships. 

Sir Hugh Cairns, — I was about to say, my Lord, with refer- 
ence to the passage which was cited from Lord Coke, that one 
sees what Lord Coke meant, when he spoke of the Court of 
Exchequer Chamber " for errors in the Court of Exchequer." He 
meant for errors committed in the Court of Exchequer, "the 
'* Court of Exchequer Chamber for errors in the King's Bench " 
meant for errors occurring in the Court of King's Bench, and so 
on. And in the early Statute of Charles II., as my learned friend 
pointed out, there occurred an expression of this kind, a writ of 
error depending in the King's Bench or in the Exchequer. One 
sees what that means. The writ of error went from your Lord- 
ships' house, or from the Exchequer Chamber, to the Judges of 
the original Court, desiring them to bring in that record. And 
until that was done, the writ of error was depending in the place 
to which it had been sent, and of course that was the way in 
which the Legislature expressed iteelf at that time. That is only 
by the way. I do not think these early Acts could have much 
bearing upon the ^'present point. I now ask your Lordships to 
turn to the Common Law Procedure Act of 1854 ; it is in the 
printed Appeal Case. I will ask you to look at sections 36 
and 41, and see whether there is anything in the Act itself 
which gives any colour to the statement that the expression, 
'' practice, process, and mode of pleading in the Superior Courts," 
is used to cover proceedings either in the Court of Exchequer 
. Chamber or in your JiOrdships' House. Section .36 is this — ^it is 
one which has already been referred to : " The Court of Error, 
*' the Exchequer Chamber, and the House of Lords shall be 
" Courts of Appeal for the purposes of this Act ;" separate Courts 
of course. The 41st section says, " The Court of Appeal shall 
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,*' give such judgment as ought to have been given in the Court Aegumbkt. 
*^ below ; and all such further proceedings may be taken there- ' — — 

*' upon as if the judgment had been given by the Court in which ^^ jT* 

;" the record originated." The .proceedings, therefore, are distin- Sir H^Caims. 
*guished in the most careful way, as to whether they are propeed- — 
;ings in the orginal Court or proceedings in the Court of Error. 

That, my Lords, brings me (freeing.^|ie, case, as I^hope .your 
Lordships will think it is, freed from any technical argument, to 
^the effect that these Acts of Parliament have fixed a particular 
meaning upon the words "process, practice, and mode of plead- 
ing,'' and extended it to everything which occurred in the 
Court of Appeal and the Courts of Error,) to consider what is the 
precise meaning of these words. Some argument occurred upon 
this point the other day. I apprehend, that upon all sound 
principles of construction it is utterly impossible, in dealing 
with words such as occur here, " process, practice, and mode of 
. pleading,"' to take any one of those words, and to say that it by 
its meaning includes the other two. It is impossible to take the 
word "practice" as a word which would include process and 
pleading, or to take " process,'' or to take "pleading," and to say 
that either of those words includes the other two words. Those 
'three words together make up a whole ; they are perfectly separate 
from each other, and there is no difficulty whatever in distin- 
guishing between the meaning of the one and the meaning of the 
other. What is the meaning of the word " process ?" Your Lord- 
ships have only to refer to the Uniformity of Process Act. You 
.will see that it means such writs as are indicated by authority of 
the 2d of William the Fourth, Chapter 39 ; it means the writs of 
judicial process which issue under the authority of the Court which 
is referred to in that Act. So likewise with regard to " pleadings.'' 
What is the pleading of a particular Court ? I apprehend, my 
Lords, it is the pleadings entitled in that Court going to make 
up the Record. And then with regard to " practice," I appre- 
hend it is that system of procedure by which the litigants of a 
particular Court are directed to regulate their actions, their 
acts, and their conduct of the cause in that Court. We have got 
in that way the judicial writs, the written pleadings, and what 
I may call the active practice, the whole going to make up 
a history of the occurrences in that Court. 

My Lords, I will admit, and I will reason upon the effect of 
it afterwards, that if with reference to the proceedings of ftny 
particular Court there does exist, having been given aliunde, 
a right of appeal from that Court, and if some of the steps with 
regard to that appeal have to be taken in the Court, for example, 
such steps as justifying bail, or anything of that kind, those 
steps may and will become part of the practice of the Court in 
which those steps are to be taken. Now, my Lords, the difference 
between proceedings in the primary Court and the "Vfrit of error 
is, I think, very well pointed out in one of the books of practice, 
which will not be objected to, as it is a very fair authority upon 
this subject ; I mean Mr, Tidd's Practice. I find that in the 
second volume of Tidd's Practice, page 1,161, 9th edition, after 
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Abovmeitt. speaking of the giving of bail in error, he says, " all the prooeed- 

" ings which have ^n hitherto mentioned are in the Court 

2 nd Da y, a i)elow, where the judgment was given, but henceforth they 

Sir H, Caimt. " w* in the Court above, to which they are removed ; and, 

" accordingly, after the writ of error is brought and allowed, 

" the names of the plaintiff and defendant in the original action 
'* are continued in the notices of bail, and the exception of rule 
** for better bail, and the rule to certify, until a transcript of the 
" record is carried over and filed in the King's Bench or Exche- 
" quer Chamber. Then the names of the parties are reversed 
" and thoy are called CD. against A.B. in error." 

Lord Chancellor. — Does that apply after the proceeding to 
error has been made a step in the cause ? 

Sir Hugh Cairns, — Yes, my Lord, I think it will. I will deal 
with that argument presently. I think it will apply. 

Lord Wensleydale, — What is the date of that book ? 

Sir Hugh Cairns. — 1828 ; before the Common Law Procedure 
Act passed. I will deal with your Lordship's observation in & 
moment. This is the distinction which, I apprehend will be 
found to be exactly the same in substance as that which would 
apply now. You have got something to be done in one Court. 
You have got then proceedings in the Court of Error. You 
then change the names of the parties as the names are changed, 
I believe, before your Lordships in this particular case; and 
the principle of practice laid down in the dictum of this book 
I apprehend entirely continues. 

I have endeavoured now to show your Lordships how the case 
would stand, as I apprehend, upon the meaning of these words 
as they occur in the Common Law Procedure Act. But now 
I ask your Lordships' attention to a view upon this point taken 
by Mr. Justice Williams, and which I think will turn out to be 
very well worthy of consideration and investigation, although I 
cannot help thinking that if that learned Judge had been aware 
of the authorities which there were upon the view which he took, 
with the candour which is one and not the least of his many 
excellent judicial qualities he would have been induced very 
much to modify his opinion upon that point I find this state- 
ment in the opinion of Mr. Justice Williams at page 181,. 
between letters B. and C. After saying, " but it is ai-gued that 
" the language of the section confines the extension to such 
" provisions of the Common Law Procedure Act as relate to 
" proceedings in the Court of Exchequer itself, and does not 
" allow of the application of such of those provisions as relate 
" to appeals to the Exchequer Chamber and the House of Lords, 
" which it is said are foreign to the Court of Exchequer, and 
" are not part of its process, practice, and mode of pleadiing.'* 
Then the learned Judge says, " But it should be observed that 
" the proceedings in error, generally speaking, are not regulated 
" by any rules of the Court of Error themselves, but by the 
" regulce generales of the Superior Courts at Westminster, put 
" of which the proceedings in error come. And this appears 
** to show that proceedings in Courts of Error by way of appeal 
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*' may well be regarded as parts of the practice of those Courts Aroument. 
'' respectively." 2ndDay 

Now, my Lords, of course that is a very striking observation, 

if it is Avell founded in fact, that the proceedings in Courts of Sir H, Caims. 
Error are regulated by the regulw generates made by the Judges """"^ 
of the Court of primary instance, and are part of the same code 
which regulates the practice of the primary Courts. 

Now, my Lords, let us see how that is, because if I mistake 
not that opens a field of inquiry which will give us very ample 
information indeed as to the use of terras of the kind which 
occur here as to the practice of particular Courts. Under what 
authority, — under what parliamentary authority, — are the regulce 
generales to which Mr. Justice Williams refers made ? There 
are two statutory authorities, and I will contrast them with the 
statute which is relied upon in the present case as giving autho- 
rity to regulate and to institute appeals. The two statutes are 
these : the first is the Act which passes by the name of one of 
your Lordships, the 3d and 4th of William the Fourth, chapter 
42, and the statutes which have continued the power of making 
rules given by that statute. I will give your Lordships the 
titles of them ; the 13th and 14th of the Queen, chapter 14, and, 
ultimately, the 18th and 19th of the Queen, chapter 26. The 
power to make rules was continued, I think, for quinquennial 
periods by these Acts. 

Lord Chancellor. — Those are continuations of the power in 
Mr. Baron Parke's Act. 

Sir Hugh Cairns, — ^Yes, that is, for making rules as to plead- 
ings. I may state that these two last statutes are exactly in the 
same words ; there is no difference between tbem ; they are merely 
continuations of the former statute. The statute which gives 
power to make rules as to practice is the First of William the 
Fourth, Chapter 70, " An Act for the better Administration of 
Justice.'* Under these two parliamentary enactments two 
batches of general rules have been made, the one as to pleading 
the other as to practice. I will take the one as to pleading 
first : I will take Mr. Baron Parke's Act. What was the power 
given by that ? In the first section it is enacted, " That the 
** Judges of the said Superior Courts, or any eight or more of 
" them, of whom the chiefs of each of ^ the said Courts shall be 
" three, shall and may, by any rule or order to be from time to 
" time by them made, in term or vacation, or at any time within 
" five years after the passing of this Act, make such alterations 
'* in thermode of pleading in the said Courts, and in the mode of 
*' entering and transcribing pleadings, judgments, and other 
" proceedings in actions at law, and such regulations as to the 
" payment of costs, &c., as may seem expedient.'' Then those 
rules are to be laid beforfe Parliament; and then it continues, that 
any rule or order so made " shall from and after such time as 
** aforesaid be binding and obligatory upon the said Courts and 
" upon all other Courts of Common Law and upon all Courts of 
'« Error into which the Judgments of the said Courts or any of 
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Abgcment. ** them shall be carried by any Writ 0/ Ei^or" There is an . 
^7^. express provision that rules made as to pleading under this' 

^* parliamentary enactment should not merely be rules binding the 

Sir H, Cairns. Courts whose Judges have made them, but that the rules shoidd 
bind any Court of Error into which the proceedings should be 
carried by Writ of Error. 

But even upon .these words a doubt seems to have arisen, 
because I find that when this power was renewed in the 13th 
and 14th of the Queen, Chapter 16, the words were made 
stronger, and the words then occur in these terms, " that the 
" Judges of the said Superior Courts, or any eight or more of 
** them, of whom the chiefs of each of the said Courts shall be 
" three, shall and may, by any rule or order to be from time to 
" time by them made in teim or vacation, at any time within 
" five years after the passing of this Act, make such alterations 
" in the mode of pleading in the said Courts, and in the mode 
" of entering and transcribing pleadings, judgments, and other 
*' proceedings in actions at law." Then come these words 
which are new, ** and in the time and manner of objecting to 
u ^^^y(yf*Q in pleadings." It seems to have been thought that the 
power to make alterations in pleadings might be confined pro- 
perly to those pleadings which took place in the Court before' 
the time of error, and might not extend to regulating the mode 
of assignments in error, or taking objections in error; and ex- 
press power is given to the Courts of primary instance to make 
regulations of that kind. Then it goes on to say, that those 
rules shall "be binding and obligatory on the said Courts and. 
" all other Courts, and on all Courts of Error into which the 
*' judgments of the said Courts or any of them shall be carried 
*' by any Writ of Error." 

Now, my Lords, I ask is Mr. Justice Williams correct in con- 
cluding that the regulce generales, so far as they deal with plead- 
ings, so far as they profess to bind Courts of Error, are made 
under any inherent authority of the primary Courts, or are made 
because the proceedings in error are taken to be paii of the 
proceedings of the primary Court? The statute has put the 
matter beyond all doubt, and in doing so has supplied a very 
strong argument, that, if it had not been for these express enact- 
ments in Mr. Baron Parke's Act, continued as they were in the 
following Acts, there would not have been the power in the 
original Court to bind the proceedings of Courts of Error. 

Now how does it stand as to practice ? As to practice the 
statute of which I have given your Lordships the title, the 
1st of William 4th, chapter 70, provided first, in section 8, the 
constitution of the Exchequer Chamber, and the way in which 
Writs of Error were to be returned, that is to say, Writs of 
Error fi"om one Court were to go before the Judges of the other 
two Couits in the Exchequer Chamber, and afterwards to go 
before the High Court of Parliament ; and then, in clause 11 it 
says this, ** that in all cases relating to the practice of the Court 
*'. of King's Bench, Common Pleas, or Exchequer, in matters over 
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" which the said Courts have a common jurisdiction, or of 07* Aboumismi^'- 
** relating to the practice of the Court of Error before mentioned^ o^T^ 

" it shall be lawful for the Judges of the said Courts jointly, or ^* 

" any eight or more of them, including the chiefs of each Court, Sir H, Cairns* 

'* to make general rules and orders for regulating the proceedings "*" 

"of all the said Courts,'" (that is to say, the superior Courts,) 

*' and the said Court of Error/" There is an express power 

given, and obviously because the power was required, to regulate, 

not merely the practice of the superior Courts, but the practice 

of the Court of Error before mentioned. 

Lord Granworth. — That was done by the Statute of William 
the Fourth, was not it ? 

Sir Hugh Cairns. — Yes, my Lord ; the Jst of William the 4th, ' 
chapter 70, section 11. And accordingly we find, as I said before, 
that there are two batches of general rules made in Hilary term, 
1853, after the first Common Law Procedure Act passed ; that 
the general rules, as to practice, took notice of this power in 
those cases where the Courts possessed a common jurisdiction, 
excluding revenue cases, of course, to make rules as to practice. 
In the rules as to pleading they recited the power in the con- 
tinuation of Mr. Baron Parke s Act to make rules as to pleading 
afifecting the Court of Error. I therefore submit, my Lords, 
that the objection of Mr. Justice Williams, which I venture 
to think, as he put it, as his first reason, was one that weighed 
very much in his mind, entirely falls to the ground, and not 
only falls to the ground, but the circumstance to which he 
refeiTed, namely, the manner in which the Court of Error is 
brought to be affected in any way by the rules of practice or 
pleading more properly shows that it was considered necessary 
to give a distinct and direct parliamentary authority before, by 
making rules of this kind, the Judges of primary Courts could in 
anj^ way affect the Court of Error. 

Now, ray Lords, it is said, in the next place, and this is the 
next argument which I have to deal with, that the object 
of Parliament in enacting this 26th section, and the object espe- 
cially of the second part of the section, was to leave to the dis- 
cretion of the Judges of the' Court of Exchequer a matter which 
could not properly be judged of without the exercise of their 
discretion, namely, the question whether this particular kind of 
appeal should be brought into operation in revenue cases. There 
a question occurs which I will humbly submit to your Lordships, 
and I will ask your Lordships to see how it has been met and 
answered by the learned Judges below. I venture to ask this 
question : — Is there any instance whatever in the history of 
legislation in which a Court has had it left to its own discretion 
to say whether there shall be a particular right of appeal from 
that Court or not? I agree that there are instances in the 
colonies and elsewhere of its being left to a Court of first instance 
to say, whether in a particular case, between particular litigants, 
having regard to all the facts which the Court sees, to be material 
in that case, an appeal shall be permitted in^ that case. But I 
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AKotjMBNT. say, is there anj' instance in which it can b^ pointed out that 

the Legislature of this country has left it to a Court with which 

^^^Y' it was dealing to say whether an appeal in omnibus in all cases 

Sir H, Cairns, ^^^ or shall not be given ? And if it is said that this was ,a 
— ^ — sort of appeal, as Lord Chief Justice Erie says, possibly liable 
to abuse by over litigious suitors, and that therefore discretion 
was to be exercised as to whether it should be permitted or not, 
I ask, with great submission, was not that a matter to be con- 
sidered by Parliament, and to be considered once for all. Why 
was it to be considered afterwards by the Court of Exchequer ? 
Why was it not for Parliament, and for those who were com- 
petent to direct the opinion of Parliament to consider whether the 
fact that an appeal of this kind would be liable to abuse should 
be a sufficient reason for refusing to^'grant it, or should not be a 
sufficient reason for so refusing, and that therefore the appeal 
should be given ? 

The only learned Judge who has dealt with this point is 
Mr. Justice Willes, and he says, that there are many analogies 
for the delegation of powers of this kind. Your Lordships will 
find what these analogies are ; and I cannot help thinking that 
the weakness of the argument will be seen very much by looking 
at them. They are stated at the top of page 175 in Mr. Justice 
Willes' judgment. What are the analogies which he gives ? 
Three, as I read them. First of all he refers to Mr. Baron 
Parke's Act ; but that implied no such delegation of power. It 
is impossible to say that there was anything whatever in the 
powers given by that Act which could be at all analogous to 
the present case. The second is this, a right given to Her 
Majesty in Council to say whether this Common Law Procedure 
Act shall or shall not apply to certain inferior Courts in the 
kingdom. Is that any analogy ? Her Majesty in Council is 
Virtually the executive of the country in another form. Is not 
it perfectly and entirely consistent with what we are pxcust-omed 
to, that the Legislature should have delegated to Her Majesty 
in Council the power to say whether such and such parlia* 
mentary enactments shall or shall not extend to a particular 
object? There you have not got the Court from which the 
appeal is to come exercising any judgment as to whether the 
appeal shall be allowed or not, but that is to be settled by an 
extraneous body altogether. When the learned Judge refers to 
the Acts of Parliament with respect to local government, 
the adoption of which is to rest with a particular number of the 
ratepayers in the district, I think he resorted to an analogy 
which if he had considered a little more carefully he would have 
seen was not worthy of his argument. 

Now, my Lords, that brings me to the argument of my learned 
friend the Attorney General, which I said I should not fail to 
deal with, in which he says this : — You have pointed out, in the 
latter part of the 26th section, as the object to be attained, 
this : — The learned Judges are to extend, apply, or adapt any of 
the provisions o these Common Law Procedure Acts as may 
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fifeem to them expedient, ** for making the process, practice, and Abgh 
" mode of pleading on the revenue side of the Court as nearly ^nd^ 

** as may be uniform with the process, practice, and mode of " 

" pleading on the plea side of the Court." Then my learned -S/r //, C«2wml 

friend says, you are, for this purpose, to take any of the pro- """^ 

visions of the Common Law Procedure Acts. Then he says, 

upon the Plea side of the Court of Exchequer there is an appeal 

from a new trial motion ; that appeal from a new trial motion 

is part either of the process, or of the practice, or of the mode of 

pleading of the Plea side of the Court of Exchequer. You are 

to assimilate the two ; you are to take provisions which will 

enable you to assimilate the two. If in taking these provisions 

you draw in the whole of the provisions with regard to an appeal 

to the Exchequer Chamber or the House of Lords, you do not 

exceed your powers ; you have got authority to do it. That I 

understand to be his argument. 

My Lords, that argument depends of course at the outset 
upon this, — and if my learned friend does not prove this he proves 
nothing, — that the appeal from a new trial motion in cases 
between subject and subject is part of the process, practice, and 
mode of pleading of the Plea side of the Court of Exchequer. 

Lord Chancellor, — Since the Act of 1854 ? 

Sir Hugh Cairns. — Since the Act of 1854!. If it is not part 
of the process, practice, and mode of pleading of the Plea side 
of the Court of Exchequer, then there can be no right, under a 
power which declares tliat it is expedient to make the process, 
practice, and mode of pleading on the Revenue side of the Court 
of Exchequer as nearly as may be uniform with the process, 
practice, and mode of pleading upon the Plea side, to introduce a 
right of appeal such as is contended for here. Now, my Lords, 
I venture to think that we get back directly to the original 
argument. I deny that the right of appeal, as between subject 
and subject, is part of the process, practice, and mode of pleading 
of the Court of Exchequer. The whole argument depends upon 
that. The learned Judges who say that it is prove it in this 
way, and in this way only ; they say that the Common Law 
Procedure Act must be taken to make everything with which it 
deals by reason of its preamble part of the process, practice, and 
mode of pleading in the Superior Courts of Common Law. I 
have dealt with that argument, and shown that it is an utterly 
unsound conclusion. Unless you show me in some Act of 
Parliament something which decrees that these words process, 
practice, and mode of pleading of a primary Coui-t shall include 
a right of appeal from that primary Court, I take leave to deny 
that you have brought your case within the proper meaning of 
these words. 

But, my Lords, let me go a little further. The argument of 
of the Crown is this : — I agree, says my learned friend in 
substance, — I do not know whether he says it in words or not, — 
that you could not say that an appeal and all the steps of it 
were part, accurately and strictly speaking, of the process, prac- 
9413. H 
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Abguhbnt. tice and mode of pleading. But my learned friend says, there is 
^T^ something to be done with regard to the appeal ; no matter how 
_^ ' small, inside of the Court of Exchequer ; there is to be a notice 
Sir H, Cairns, of appeal ; there is to be bail given 5 in short, something, however 
"•'^" small, is to be done with reference to the Court of Appeal. That, 
he says, is process, practice, and mode of pleading as between 
subject and subject upon the Plea side. Then you are to assimi- 
late the practice of the other side to that. You cannot assimilate 
the practice of the other side quoad those particulars to the 
practice of the Plea side unless you di-aw in the whole right of 
appeal, and, ergo, you have the right to draw in the whole right 
of appeal. I deny that there is any necessary connexion between 
the two. 

Lord Chancellor, — ^The 35th section goes further; it says, 
" provided the Court, in its discretion, thinks fit,"' and so on. 

Sir Hugh Cairns. — ^Yes, my Lord, to give an appeal ; but the 
Court can have nothing wherein to exercise its discretion until 
the right of appeal is given to it. The Court is perfectly incom- 
petent to exercise any discretion whatever as to whether an 
appeal shall be granted in a particular case, unless Parliament 
has authorized an appeal to be given generally. 

Loi^d Chancellor. — But if the Court is enabled to exercise a 
discretion with respect to giving it or not giving it, that is some- 
thing to be done within the Court, and is a part of the practice 
of the Court ; that is the argument. 

Sir Hugh Cairns. — No doubt, my Lord ; I agree with this. I 
take leave to make the admission freely- I admit that if you 
have got an appeal given aliunde, anything connected with that 
appeal which has to be done in the primary Court is part of the 
practice of the primary Court ; but if you have not got an appeal 
given aliunde, then any proceedings with reference to creating an 
appeal which might occur in the primary Court are not part of 
the practice of the Court until you have created the right of 
appeal. It comes to be a complete instance of an argument in a 
circle. My learned friend says, I have got the right of appeal, 
because the preliminaries with respect to the appeal are part 
of the practice of the Court ; and then he says, the prelimi- 
naries with respect to the appeal are part of the practice of the 
Court because the right of appeal exists. 

Lord Kingsdown. — What is the additional power which you 
consider to be given in the second part of the clause ? 

Sir Hugh Cairns. — I will come to that, my Lord, presently. 
At present I take leave to say, that if you admit that the whole 
. of the proceedings upon the appeal are not part of the practice 
of the Court, — ^and that is the admission which is made, — ^then I 
say that the preliminaries to the appeal which might be part of 
the practice of the Court if the appeal existed cannot be referred 
to and cannot be relied upon as part of the practice of the 
Court in order to create the appeal. These two things are 
perfectly distinct. The one is the preliminaries to the appeal, 
when once you have got the appeal created ; and the other is the 
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right to create the appeal arising out of the circumstance that Ahqumen*. 
there are certain preliminaries which must be done as soon as TT" 
the right of appeal is given. " ^' 

Your Lordships will also observe, that in the second part of Sir H. Cairns.' 

the section the words are not these, that they shall from time 

to time, by any such rule or order, be at liberty to extend, apply, 
or adapt any of the other provisions of the Common Law Pro- 
cedure Act to the Eevenue side of the Court of Exchequer ; those 
are not the words. The Act of Parliament, as it were, assumes 
that, with regard to aU those special appeals and special pro- 
ceedings which are given under the earlier part of the statute, 
there could have been no power to extend the Common Law 
Procedure Act to the Eevenue side of the Court of Exchequer, 
If the statute had thought that those earlier rights of appeal 
were rights of appeal which could have been given under sec- 
tion 26, the proper frame of the section would have been, by any 
such rule or order from time to time to extend, apply, or adapt 
any of the other provisions of the Common Law Procedure Act 
or any of the provisions of the Common Law Procedure Acts in 
addition to those herein-before mentioned. The words are not 
so, but they are simply " any of the provisions/^ 

Then I ask your Lordships' attention to the words which it 
is contended give to the Court the power to grant this right of 
appeal. The words are these ; they are authorized " from time 
*' to time by any such rule or order to extend, apply, or adapt 
" any of the provisions of the Common Law Procedure Acts " to 
the Revenue side of the Court of Exchequer " as may seem to them 
^^ expedient for making the process, practice, and mode of plead- 
" ing on the Revenue side of the said Court as nearly as may be 
" uniform " with that on the Plea side ; therefore they are the 
judges. I pray your Lordships' attention to this. If the con- 
struction put by the Crown on this section is the proper one, 
they are the judges of the extent to which there is to be 
uniformity. It is such an application or adaptation as may seem 
to them expedient for making the process, practice, and mode 
of pleading on the Revenue side of the Court of Exchequer as 
nearly as may be uniform with the process, practice, and mode 
of pleading on the Plea side. Now I do not know, if the con- 
struction of the Crown were right, what is to prevent the Court 
of Exchequer saying this : — We think that an appeal upon a new 
trial motion to a certain extent will be a very proper thing. We 
do not think it possible, having regard to the peculiarity of 
revenue cases, to extend the appeal in toto in all its constituent 
parts, and to assimilate to that extent the two sides of the 
Court of Exchequer. We do not think it right, at all events in 
the first instance, to go so far. We have authority to do it from 
time to time. We will begin by steps. We will give an appeal 
first to the Ey. chequer Chamber ; that is our notion of what is 
expedient for making the process the same upon the one side 
of the Court as upon the other. We have a power to be exer- 
cised from time to time. Then if it turns out well we will 

H 2 
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Abgument. extend it afterwards to the House of Lords. Some external body 

2iiriDav ^ig^^ say, We do not think that that is the proper thing to do. 

* In our opinion the assimilation might be more complete. The 

Sir H, Cairns. Court of Exchequer might in that case answer, It is left to 

our discretion. We are the judges. You cannot say that we have 

erred if we have done that which seemed expedient to ourselves. 

Now, my Lords, I ask your attention also to this argument. 
Tlie power is not a power to extend, apply, or adapt any of the 
provisions of the Common Law Procedure Act to the causes on 
the Revenue side of the Court. And yet I could not fail being 
struck by the circumstance, that my learned friend the Attorney 
General more than once, in speaking of the effect of the clause, 
described it is a clause giving the power of extending, applying, 
or adapting the provisions of the Common Law Procedure Act 
to revenue causes. Those are not the words. I do not admit 
that even if they were the words the argument of the Crown 
would be entirely well founded. But your Lordships must see 
that a very different consequence might then be said to occur. 
It might be said then, a cause means the whole history of a 
cause from its first beginniug to its last ending. You are 
authorized to extend, apply, or adapt the provisions of the 
Common Law Procedure Act to the cause. Therefore you 
mark indelibly the cause with all the qualifications and regula- 
tions of the Common Law Procedure Act. You say, this is a 
cause which has impressed upon it all the regulations of the 
Common Law Procedure Act, and those regulations will follow 
it wherever it goes ; whatever its history is, they will adhere 
to it. If it has gone through the Court of Exchequer it is still 
a cause which is to have all the provisions of the Common Law 
Procedure Act adhering to it, and wherever a cause under the 
Common Law Procedure Act can go it can go also. Those are 
not the words which occur here ; but tlie words are carefully 
limited, and the extension of the rules is to be, not to the causes 
in the Court of Exchequer, but to the Revenue side of the 
Court of Exchequer. I take leave to say that the power of ex- 
tending roiles to one half of a Court cannot at all events be 
anytliing greater than the power of extending them to the 
Court. It is therefore, as it were, a power to extend the pro- 
visions of the Common Law Procedure Act to the Court, and to 
the process, practice, and mode of pleading in the Court, and 
not to the causes in the Court, wherever they may happen to 
go afterwards. 

I think the fallacy of a great deal of that argument rests 
upon this consideration. The learned Judges who were in the 
minority in the Court below, and my learned friend the Attorney 
General, state the history of a cause as being the same thing 
with the practice of every Court through which the cause may 
pass. Now take the case of the Duchy of Lancaster Court, firom 
which there is an appeal to the Court of Appeal in Chancery, and 
from the Court of Appeal in Chancery to your Lordships House. 
Of course the history of the cause there is the history of 
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everything that may happen to it in the Courts through which Argument* 
it passes ; but the practice of the Duchy of Lancaster Court, and T^ 

the practice of the Court of Appeal in Chancery, and the practice ^ ^'^• 

of your Lordships' House, are quite distinct, and the right to Sir H. Cainu^ 

extend rules to one or the other or the third of those Courts 

would be a wholly different thing from extending rules to the 
cause itself. 

Now, my Lords, I come to a question which one of your Lord- 
ships was good enough to ask me just now, namely, what is the 
difference which I should contend for between the power given 
by the first part of the section and the power given by the 
second ? I think that is a question that I shall have no difficulty 
in answering, and I believe that the answer to it will make the 
argument still more plain. I think there are these differences 
between the various parts of the section ; I say, in the first place, 
I take the second part of the section to have implied this, to 
have been a statutory, I will not say rule, but a very strong 
expression of statutory opinion ; that so far as, properly speaking, 
and in the strict sense of the term, the practice, pleading, and 
process of the one side of the Court of Exchequer could be made 
uniform with that on the other it was to be done, supposing, of 
course that, the words practice, process, and mode of pleading 
mean what I say they mean. 

Then I take the second part of this section to amount to a strong 
statutory expression of opinion, that so far as concerns these minor 
details, which properly are process, practice, and mode of plead- 
ing of the one side of the Court, they are to be made on the one 
side the same as on the other ; that I say was the fii*st purpose. 
Secondly, this obvious purpose is served by the second part of the 
section, that it enables the Court of Exchequer to do the very 
thing which by their former rules they have done ; it is a power 
whereby a certain number of rules relating to the practice, pro- 
cess, and pleading, properly so called, in the sense in which I use 
those words, can be transferred at once to the other side of the 
Court of Exchequer. These words enable the Court to do that 
in cumulo. For instance, to say, we think that section 40 of the 
Common Law Procedure Act is a section which should be at 
once extended to the other side of the Court, and our rule is that 
it should be so extended. 

Lord Chancellor. — Might they not have done that under the 
first five lines of the section ? 

. Sir Hugh Cairns. — There might have been a question about 
it, my Lord. It is not necessary for my argument to say that 
they could not have done so. It might have been doubtful 
whether that was the sort of thing meant by the first part of the 
section which refers to making actual independent rules. Of 
course that will account for our having the second part of the 
section. 

One of your Lofdships put a question on Friday to my learned 
friend the Attorney General as to whether these rules could be 
varied from time to time. I think that that opens a very im- 
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Aboukent. , porfcant consideration. We know perfectly well that under an 
"7" ordinary power to make rules for the practice of a Court it is the 

^ ^' essence of that power that the rules may be made and unmade, and 

SirH. Cairns, that they may be varied and altered from time to time. The very 
-^— " reason why such power is given to .the Court of Exchequer is that 
cases may occur from time to time which necessarily will lead to 
the alteration of the rules. Now I venture upon this point to 
concur with my learned friend the Attorney General. He says, 
that as he reads the second part of the section when once any of 
the provisions of the Common Law Procedure Act which 
properly can be extended to that side of the Court are extended, 
they cannot be varied. I think so too. I think there is that 
very marked difference between the first and second parts of the 
section. I conceive that they both apply to precisely the same 
thing, namely, the process, practice, and mode of pleading. 

Lord St Leonards, — I did not understand the learned Attorney 
General to contend that under the first part of the section the 
Court might not vary the rules. 

Sir Hugh Cairns. — I do not know that my learned friend the 
Attorney General expressed an opinion upon that point at all, 
nor do I ask him to give an opinion upon it. But I think your 
Lordship will be of opinion, upon a just construction of the 
section 

Lord St Leoriards, — ^You must come to some conclusion in 
order to get at the real meaning of the section upon this question. 
Under which parts of the section may you alter, or can you alter 
under either, the orders which you make ? In ordinary cases 
I take it for granted, and I am sure it will not be disputed for a 
moment, that under a power from time to time to make rules 
and regulations the practice may be altei'ed. 

Sir Hugh Cairns. — I take leave to submit to your Lordship's 
much better judgment, that the rules, under the first part of the 
section, clearly could be altered from time to time. That is my 
view of the case. But I venture to think that under the second 
part they could not, for a very excellent reason, which I shall 
submit, founded upon the intention of Parliament. First, of 
course we must ascertain what is the meaning of the term 
practice, pleading, and progresa It means the same in the first 
as in the second part of the section. But there is this differ- 
ence with regard to the effect of what is done ; these rules, 
which I may call transitory and provisional rules, referred to 
in the first part of the section, which never had assumed the 
importance of being included in the Act of Parliament, may be 
made, and are made, from time to time. But, says Parliament, 
if you, the Court of Exchequer, think it right once to extend, 
apply, or adapt any of the provisions of the Common Law Pro- 
cedure Acts, for the eame purpose, of the practice, process, and 
pleading, to the Court of Exchequer, then just as they are indelibly 
impressed upon the other side of the Court by 'Act of Parliament 
in like manner they shall remain without variation upon the 
Revenue side of the Court of Exchequer. 
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I apprehend, my Lords, that that is the most sensible view/ of •A»»uifi»T. 
it. The object of Parliament in so dealing with the matters jJdDa 
with which Parliament deals is exactly the same in the one case 
as in the other. The process, practice, and mode of pleading are SirH, Caimg, 
the same, but the effect is to be altogether different. If you, '""^ 
the Court, are making rules under the Common Law Procedure 
Act, make them and unmake them ; settle your terms for pleading 
and those little minute particulars which are not worthy of an Act 
of Parliament ; change and unchange them as you like from time 
to time. But here is the Act of Parliament which contains 
provisions properly dealing with practice, process, and mode of 
pleading. Take any of those provisions which do deal with 
practice, pleading, and process ; but if you once take them let 
them remain upon your Revenue side of the Court, just as they 
^remain upon the Plea side of the Court under the Act of 
Parliament. 

Adjourned for a short time and resumed. 

Sir Hugh Cairns. — My Lords, I was endeavouring to point 
out to your Lordships what appeared to me to be the effect 
of the second part of this 26th section, and the cases which 
would be found to be provided for by it, but which would 
not be provided for, or would be differently provided for, 
under the earlier part of the section. I have to mention 
one more difference between the two parts of the section. I 
cannot help thinking that there is a most distinct and peculiar 
and necessary reason for the second part of the section, in 
another point of view. The Common Law Procedure Acts, 
more especially the Common Law Procedure Act of 1854, 
introduced a number of matters entirely novel, which, when 
introduced, were in the strictest and most proper sense of the 
term practice of the Court. But there might have been, and 
I think there would have been, a very great doubt, if not a 
certainty, that under the earlier part of the section, under the 
power to regulate the process, practice, and mode of pleading of 
the Court, those novelties could not have been introduced, being, 
as they were, novelties both with regard to "process,'* with 
regard to practice, and with regard to the mode of pleading. 

Now, my Lords, 1 will simply read to your Lordships what 
I refer to as being novelties which will be found in the various 
sections of the Act. The novelties, and entire novelties, which, 
I say, were introduced by the Act of 1854, as to process, practice, 
and mode of pleading, but properly ranging under the head of 
practice, when created, were these, — injunction, inspection of 
premises and chattels, attachment of debts, specific performance, 
specific delivery of chattels, and equitable defences. Your Lord- 
ships will see by the mere enumeration of these that they range 
themselves under the heads of process, and pleading, and prac- 
tice. In process, pleading, and practice they were novelties, but 
when introduced they clearly formed part of the practice, 
process, and mode of pleading of the Court. There might have 
been a doubt, therefore, whether under the terms in the first 



120 

Amovmest. paVt of the section there was a right to introduce into the 

process, piuctice, and mode of pleading those things so novel and 

^' so unusual. But I apprehend the second part of the section 

Su-BlCenrns. clearly would enable the learned Judges to adopt and introduce 

these things, and they then would properly become, in the 

strictest and most accurate sense of the term, the process, 
practice, and mode of pleading of the Court. These, my Lords, 
are the reasons which I humbly conceive account for the division 
of the section into two parts, as we find it. 

Now,my Lords, before I leave the second part of the 26th section, 
I would simply ask you to take the literal and accurate construc- 
tion of it. First, what is to be done ? To extend, apply or adapt 
any of the provisions of the Common Law Procedure Act to the 
Be venue side of the Court. Now, I ask, can you by any possibi- 
lity say that a provision which says that there shall be a new Court 
of Appeal, or two new Courtof Appeal, giving also the right to come 
before those two new Courts of Appeal, is a provision which can be 
extended to the Revenue side of the primary Court ? Is that a fit, 
apt, and proper use of terms ? I say it is not. We have been argu- 
ing, I am sorry to say, for hours about it ; but 1 believe that in 
an ordinary case which did not involve mattei*s of importance 
beyond this objection nobody would argue it. It is an utter 
abuse of terms to say that the creation of a new Courtof Appeal, 
and the right to bring cases before that new Court of Appeal, is 
a provision which is to be extended to the primary Court. It is 
impossible so to contend, according to the right use of words. 

Then, my Lords, I say further, and I ask your Lordships' 
special attention to this, that the object is defined as being this, 
" to make the process, practice, and mode of pleading on the 
" Revenue side," — not uniform with the process, practice, and mode 
of pleading on the Plea side, — that is not the object, — but, " as 
" nearly as may be uniform," which is quite a dlfierent thing. 
Why are those words introduced ? For this, among other reasons, 
that even if there be a fragment of introductory or ancillary 
practice on the Plea side by way of anticipation of an appeal, 
the Legislature takes notice that you cannot actually make the 
two sides coincident. You are to make the practice upon the 
Revenue side " as nearly as may be uniform " with that upon 
the Plea side, having regard to this, amongst other things, that 
there is not this right of appeal on the Revenue side. That is 
exactly one of the points of difFerence between the two sides ; one 
of the things as to which you cannot square the practices. You 
are not to make them uniform ; you are not to say, because there 
is bail to be given inside of the Court with reference to a parti- 
cular motion, as between subject and subject, therefore, upon the 
Revenue side of the Court, there must be bail ; and if bail will be 
unmeaning and idle unless it is followed by the appeal, for which 
bail is to be given, therefore there must be the right to appeal 
also. That is not what the Legislature says. It says, no doubt, 
that you are to aim at uniformity, and that that is to be your 
object and desire ; but it is to be so only so far as as you can. 
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legitimately and properly pursue that desire. And if the Legis- Argument. 
lature has not given any appeal, it would be idle to say that you T^ 

are to introduce into the Court of Exchequer a practice ^ J^* 

ancillary to that appeal which is not given, therefore you are Sir H. Cairns, 
not to make the two sides of the Court uniform, but only uni- " 

form as nearly as may be. 

My Lords, I have still an argument to meet, which was urged 
by the learned Attorney General both here and in the Court 
below, It was said, Bead the section in a different way. Sup- 
pose this had not been left to the discretion of the Barons of the 
Court of Exchequer at all, but suppose Parliament had thought 
fit to say it is hereby enacted that there shall be extended to 
the revenue side of the Court of Exchequer such and as many 
of the provisions of the Common Law Procedure Acts as are 
necessary to make the process, practice, and mode of pleading 
on the Revenue side of the Court as nearly as may be uniform 
with the Plea side. Suppose that had been done, said Mr. Justice 
Willes, and says my learned friend the Attorney General, would 
there have been any doubt about the effect of it I think that 
a more fiillacious argument was never advanced. In the first 
place, it gets rid altogether of the fact of previous legislation, 
and ignores the provisions already given by the Act of Parlia- 
ment. It removes them from that branch of the argument alto- 
gether. It moreover ignores and gets lid of the argument, which 
I take leave to say is a very strong one, founded upon the cir- 
cumstance that this is a power given to the Lord Chief Baron 
and two Barons of the Court of Exchequer — a bare majority of 
the Court, It ignores and gets rid of the argument of these 
matters being left to the discretion of the Court, and not being 
an enactment coming from Parliament itself It ignores and gets 
rid of the inference founded upon the words " from time to time," 
not pointing to an assimilation once for all of the two sides, but 
to the introduction of bits and fragments from time to time. 
It ignores and gets rid, therefore, of four of those main and 
cardinal observations introduced by way of argument upon the 
construction of the section. And having done that, as it does, 
it lands you simply in the argument idem per idem. It raises, 
in a more favourable way for the Crown I agree, but still it 
does raise the same question, which has to be decided by your 
Lordships in the present case. 

Then, my Lords, there is one more argument whicJi I have to 
mention. It was said here, and said in the Court below by the 
learned Judges whose judgment is against us, that you must 
remember that there was a very different state of things to be 
considered in olden times in error, properly so called, when 
there was a Writ of Error, and that now the Writ of Error is 
abolished. Error is a step in the cause merely ; an appeal, still 
more, is nothing but a step in the cause ; and it was said, both 
by Mr. Justice Willes and Lord Chief Justice Erie, that now, it 
being different from what formerly was the case, a suitor brought 
into the Court of Exchequer Chamber, or brought before your 
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Aboumsnt. Lordships, was so brought by virtue of the original process in the 
•— - primary Court, whereas formerly he was brought by some separate 

^^ l^' and independent process. 

i$ir H. Cairns. My Lords, that is a complete misapprehension. I say, with 
•*— great submission to the learned Judges who have used that 
argument, that there never was any process to bring a suitor or 
a litigant either before the Court of Exchequer Chamber or 
before your Lordships. The learned Judges have confounded 
two things which are perfectly distinct. They have spoken of 
a Writ of Error as if it were a process against a suitor, a litigant. 
It never was. A Writ of Error, my Lords, as your Lordships 
very well know, was a writ issuing out of Chancery, not directed 
to or served upon any of the litigant parties ; it was directed to 
the chief of the Court where the error was alleged to have 
occurred. It was a Writ of Error directed to the Lord Chief 
Baron or to the Lord Chief Justice, directing and commanding him 
to bring the record before your Lordships. Those who are curious 
about the matter will find a field of interesting information upon 
this subject, in any work of history upon the subject. Mr. Mac- 
queen's Practice of your Lordships' House is full of learning upon 
this point. It is a very remarkable thing. It appears that 200 
years ago there are instances in your Lordships' House of what 
is called a scire facicLs ad audiendum errores. But there has 
not been an instance of that for more than 200 years. When it 
existed even it was not a process bringing in the litigant, but 
only warning him that he had better come and listen to the 
arguments on the other side, or he might lose his judgment. 
There was never a process by which a suitor could be compelled 
to come to the House of Lords or the Exchequer Chamber. And 
the way in which a suitor, when the Writ of Error prevailed, 
ascertained that anything was going forward, was that he 
found that he could not get his judgment. He found his 
record was carried off. He went to enter up judgment, and 
the record was gone. If it was not gone, the officer told him, 
" There is a writ commanding the chief of the Court to carry 
" out the record, and bail has been justified, and therefore you 
" cannot enter up judgment ;" and if he chose not to come to 
your Lordships' House there was no power to compel him. He 
might lose his judgment, and that was aU. And it is most 
remarkable that the process of your Lordships' House is now in 
a different position from what it was in then, because at that 
time, if your Lordships reversed the judgment, no process could 
issue from this House which could avail. Even then there was 
no process whatever. The record went back with an expression 
of your Lordships' opinion upon the Error, and that was all. 
Everything that had to be done then had to be done in the 
Court below. But now, under the Common Law Procedure 
Act (and this, in place of being a difference in favour of the 
argument on behalf of the Crown, is a difference the other 
way), there is authority given to the Court of Error and to 
your Lordships' House to do what never was done before, — to 
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issue an independent and separate process consequent upon or Abgujihnt. 
accompanying a reversal of the judgment. ct^T^ 

Lord Chancellor. — Under what section is that ? ^ ^* 

Sir Hugh Cairns. — Section 43 of the Act of 1854, "upon an Sir H. Caimi 
*' award of a trial de novo by any one of the Superior Courts." '^"^ 

Lord Chancellor, — ^That section only gives costs. There is 
a-nother section which says that the Court of Error may enter 
the judgment, and thereupon it shall be carried to the Court 
l)elow. 

Sir Hugh Cairns. — Yes, piy Lord. I will give you the section 
I refer to ; it is section 42. " The Court of Appeal shall have 
'' power to adjudge payment of costs, and to order restitution ; 
" and they shall have the same powers as the Court of Error in 
'^ respect of awarding process or otherwise." 

Now, my Lords, that carries us back to the Act of 1852. And 
there is this enactment with respect to the Court of Error in 
the Act of 1852, under section 157, — " Courts of Error shall in 
" all cases have power to give such judgment and award such 
*' process as the Court from which error is brought ought to 
" have done, without regard to the party alleging error." 

Lord Chcmcellor. — Now will you look at the bottom of sec- * 
tion 155 ; the latter part of that section. 

Sir Hugh Cairns. — No doubt, my Lord, there also was this 
power. " Such further proceedings as may be necessary thereon 
" shall be awarded by the Court in which the original judg- 
^' ment was given." That is, if the Court thinks fit. 

Lord Chancellor. — " And such proceedings and judgment, as 
" altered or affirmed, shall be entered on the original record/' 

Sir Hugh Cairns. — That is to say that the Court of Error may 
now do what it did before, if it likes ; it may do just what and 
no more than it did before. The Court of Error may alter a 
judgment, and send it back ; but it may also do what it never 
had the power of doing before. Under the 157th section *' it may 
" give such judgment and award such process as the Court from 
'* which error is brought ought to have done, without regard to 
" the party alleging error." 

Lord Chancellor. — But that process is still the process belong- 
ing to the Court below. There is no process belonging to this 
House. 

Sir Hugh Cairns. — Pardon me, my Lord ; there is a special 
process for restitution in the section to which I referred. Sec- 
tion 42 of the Act of 1854 "The Court of Appeal shall have 
" power to adjudge payment of costs and to order restitution." 

Lo7'd Chancellor. — We order it, you know, by means of the 
Court below ; we have no officers who have any power to issue 
a process. 

Sir Hugh Cairns. — The words are too strong, I submit, to 
admit of a doubt : " The Court of Appeal shall have power to 
" adjudge payment of costs and to order restitution ; and they 
*^ shall have the same powers as the Court of Error in respect 
^' of awarding process or otherwise." 
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•Abgument. Lord GhanceUm\ — That is I'estitution, as you are aware, of costs 
"T^ which have been paid in the Court below. We are constantly in 

^' the habit of ordering those costs to be paid. 

Sir'H, Cairns, Sir Hugh Gairn8. — With great submission, my Lord, you 

' order Testitution in appeals from the Court of Chancery ; but no 

judgment on a Writ of Error ever ordered restitution of costs 
until this Act of Parliament was passed. 

Lord Chancellor. — We can order restitution of costs that have 
been paid under a judgment which is reversed. 

Sir Hugh Cairns. — Never, I believe, my Lord, imder a Writ 
of Error. You never exercised that authority in any instance. 
The 157th section of the Act of 1852 is this : " Courts of Error 
" shall in all cases have power to give such judgment and award 
" such process as the Court from which error is brought ought 
" to have done, without regard to the party alleging error." My 
Lords, it has been decided expressly by your Lordships that you 
. could not award a writ of inquiry where the damages had not 
been assessed. These are decided points, that your Lordships could 
not do anything more than declare, before this Act passed, what 
the Court below ought to have done, and then it went back to 
the Court below to award process. There was something new, 
surely, meant to be enacted by this section ; it was not merely a 
repetition of the old practice ; it was a new practice. There was 
a new power created hereby. Then what I ask your Lordsliips 
to look at for a moment is this. I tnke the rule which has been 
made by the Court of Exchequer upon this occasion. I find 
here that the 8th rule says this : — " The Court of Appeal shall 
" have power to adjudge payment of costs and to order restitu- 
" tion; and they shall have the same powers as the Court 
*' of Error in respect of awarding process and otherwise." 
My Lords, I ask tliat the case may be judged by that test. I ask 
my learned friends this : — Do they mean to say that that 8tli 
rule which I have now read is — a rule appljung to the Revenue 
side of the Court of Exchequer — one of the provisions of the 
Common Law Procedure Act ? They cannot say so. Do they 
say that it is a rule applying to the purposes of the Act, or 
applying to the Court of Exchequer, one of the provisions of the 
Common Law Procedure Act ? They cannot say so. Do they 
say that this power given to the Court of Exchequer is not a 
constituent and necessary part of the right of appeal under the 
statute ? They cannot say so, for the. right of appeal given by 
the statute would be inept unless it were for this power. Then, 
if this power is not anything which can form part of the practice 
or proceeding of the Revenue side of the Court of Exchequer, 
how can you take an appeal, of which this is a constituent part, 
.'ind say that you apply that to the Revenue side of the Court of 
Exchequer ? 

Therefore, my Lords, I submit that, properly considered, the 
argument of the Crown, and of the learned Judges who were in 
the minority in the Court below, with reference to the question 
as to these Acts of Parliament having made a new kind of 
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process, not only falls to, the ground, but turns into an argument ABGUMEyi. 
against them. I say that there never was process before the ~~" 

Common Law Procedure Acts, whatever the case may be now, ^ ^^* 

from the Exchequer Chamber or the Court of Appeal, compelling Sir H, Caims.^ 

a litigant to appear before that Court. The conclusion, therefore, 

of Lord Chief Justice Erie, that now a litigant, by a proceed- 
ing different from what prevailed before, is brought before 
the Court of Appeal by a new process, is a mistake. Nothing 
brought the ligitant before the Court of Appeal formerly but 
the desire to maintain in argument the judgment which was 
appealed against. 

Now, my Lords, upon this part of the case I have only one or 
two more observations to make upon some of the arguments of 
the learned Judges, and that I shall do more easily, and I think 
better, by asking your Lordships to do me the favour to look at 
the judgments to which I refer. The first in order is that of 
Mr. Justice Willes. I have been necessarily led to anticipate 
most of the arguments upon which that learned Judge relied. 
The first half of page 17o is occupied by the analogies which I 
have already referred to, by referring to which analogies Mr. 
Justice Willes endeavoured to show that this was a very natural 
power to delegate to the Judges of the Court of Exchequer. 
That is the first half of page 175. I have said already what I 
have to submit to your Lordships upon that. In the second half 
of page 175 he makes the hypothesis which I have also already 
made my observations upon, — the hypothesis, namely, that the 
statute, in place of delegating this power to the Court of 
Exchequer, might have said in so many words, Let there be 
extended from one side of the Court the provisions applicable to 
the other. I have nothing more to say in reference to that 
point. 

Then, my Lords, at the top of page 176, the learned Judge 
refers to a test which I own seemed to me at first to be a singular 
one. He said. Take up any of the books of practice of these 
Courts. You will find, surely, that the proceedings in Courts of 
Appeal and the House of Lords, and so on,, are mentioned in the 
book of practice. That is a very good test that ordinarily 
speaking the proceedings in the Courts of Appeal are included 
in the practice of the original Courts. Now, my Lords, I 
presume that a book of practice of the Court of Lancaster would 
very naturally tell us something about what was done in the 
Court of Appeal in Chancery and in the House of Lords. So 
also a book upon magistrates' jurisdiction would tell us something 
about certiorari and matters of that kind, which would control 
the decisions of the magistrate. Therefore, my Lords, I do not 
think it is a very fair test. But I had the curiosity to look at 
one of the best books on the practice of the Courts of Common 
Law, Chitty's Archbold's Practice of the Superior Courts, the 
last edition. I was curious to see how the question of practice 
in your Lordships' House would be dealt with. At page 580 of 
the 1st volume I find this: "After the judgment has been 
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Abgumbnt. ** affirmed or reversed in the Exchequer Chamber, error may be 
2^7^ " brought upon the judgment of affirmance or reversal in the 

^' " House of Lords, &a The following observations as to pro- 

SirlLCaims. " ceedings in error may be found useful, but we do not profess 
""^ " to treat of the practice of the House of Lords as regards such 
" proceedings. ITie clerks at the offices of the House of Lords 
" should be applied to respecting the practice when any difficulty 
*' arises ; and see Macqueen's Practice in the House of Lords/* 
The book is halt and maimed, according to Mr. Justice Willes, 
and is an imperfect book. Yet 1 do not believe that there is any 
other book of practice which parties are in the habit of referring 
to upon matters of Common Law which would contain what 
this does not. 

Then, my Lords, the next argument, on page 176, is the argu- 
ment which I have already commented upon, namelj", that now, 
different from what was formerly the case, a suitor is brought 
into the Court of Appeal by virtue of the original process in the 
primary Court. Upon that, my Lords, I have already submitted 
to you what I have to say. Then, at the lower pai-t of page 176, 
the learned Judge deals with the conclusion, which I also have 
commented upon, drawn from the preamble of the first Common 
Law Procedure Act. 

Then, at page 177, the learned Judge goes through those 
various sections from the 9th to the 26th, and he gives the 
reasons which he has to offer why these sections were specially 
put in. That also I have already answered. Then at page 178, 
I ask your Lordships' attention to this, — " But now comes the 
" question," says the learned Judge, " of an appeal upon a rule 
" for a new trial, which may be without the leave of the Court 
" when it is divided, and without the leave of the Attorney 
" General. Why should that discretion be vested in the Barons 
" of the Court of Exchequer, and why should it be for them to 
" say that appeal should lie in such a case V* Now I own when 
I came to that question, it struck me as being a very pertinent 
one, and I was very anxious to see what the answer was. What 
is the answer ? "I own I see no difficulty in answering that 
" question, because I conceive that the appeal upon a special case 
'^ after the argument of a new trial is only a more convenient mode 
" of raising a question which could have been raised upon a bill 
" of exceptions. Am I right in saying that you could raise 
" under a bill of exceptions the sort of question which is desired ? 
" So far as T can judge from the proceedings to be raised here, 
" I am of opinion that you can." Then the learned Judge goes 
off, and does not answer the question at all. That is no answer to 
the question. The learned Judge undertakes to answer the 
question, why the discretion should be reposed in the Barons of 
the Court of Exchequer, and he fails to do so. He proceeds to a 
wholly different matter, to show whether the proceeding upon a 
new trial motion is or is not the same as a proceeding by a bill 
of exceptions. If it is the same, then, again, I do not know why 
a discretion was .left with the Barons of the Court of Exchequer 
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to say whether a rule should be made. If it is not the same, I Abgumbnt. 

am equally at a loss to conceive why it should be left to the 

discretion of the Barons of the Court of Exchequer. ^ ^' 

I demur entirely to the fairness of the mode of dealing with Sir ff: Cairns^ 

the question, by judging this argument by the proceedings which 

have gone before in the present case, and the questions which are 
raised or which are not raised in the present case. That we know 
nothing about, as it were, upon this argument. It is not a 
question of what can be done upon this particular case ; it is what 
can be done upon any case. I differ from the learned Judge as 
to the questions which were raised in this case ; but it must be 
taken generally, — not with reference to this case, but with reference 
to any case that may arise. 

Then, my Lords, the judgment of Mr. Justice Williams con- 
sists really of three reasons, as it were. The first reason is at the 
top of page 181, and that is a reason drawn from the power and 
the virtue which Mr. Justice Williams thought were reposed in 
the regulce generales to regulate the Courts of Error. Upon that 
I have fully submitted to your Lordships our views. That 
reason begins at B. and goes down to C. Then the second 
argument of Mr. Justice Williams was this, which I have also 
anticipated. " That the Common Law Procedure Act had fixed 
" upon the words ' process,^ ^ practice,' and ' pleading ' a 
" meaning which included every proceeding of the Court of 
" Appeal.'" That also I have dealt with. 

Then, my Lords, the third and only remaining reason of 
Mr. Justice Williams is to be found, as I collect, between G. 
and H. After going through the earlier sections of the statute, 
his Lordship says, " The statute leaves it to the discretion of the 
" Barons, as being best able to judge of the expediency, to extend 
*' to the Eevenue side so many of the provisions of the Common 
" Law Procedure Act as they think right, in order to carry into 
" effect the declared purpose of uniformity." That, I apprehend, 
is exactly the point to be proved ; it is not a reason at all ; it is 
a petitio principii ; and if that is so, of course, cadet quoesteo, 
that is the point we^are arguing about. 

Then, my Lords, I come to the judgment of Lord Chief 
Justice Erie.* It commences at page 182, at letter A., where his 
Lordship states the opinion he has arrived at, and proceeds to 
consider the statute. He says, " And first I would premise that 
" procedure in a suit includes the whole course of practice, from 
*' the issuing of the first process by which the suitors are brought 
'^ before the Court to the execution of the last process on the 
'* final judgment.'' Let me point out, with great respect, how 
dangerous it is to forget the condition of the argument for a 
moment. The question is not as to* " procedure in a suit ;" the 
question is, what is process, practice, and mode of pleading in a 
particular Court. The moment you wander from that you may 
use terms creating doubt and creating difficulty, " and throughout 
'* the Common Law Procedure Acts and this Act ' procedure ' 

* Vide p. 76 of Report of ** Argument in the Exchequer Chamber " (vol. 3.) 
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AB GUME yr. « is used as equivalent to * process, practice, and mode of plead- 
2nd Day. " ^S*' ' ^7 I^rds^ the word "procedure" does not occur in 

the Common Law Procedure Act, except in the short title which 

Sir H.Ca ima. is given to it. " Procedure in civil suits in the superior Courts 
" " of Common Law received memorable improvement by the 
" Common Law Procedure Acts, 1852 and 1854. Those Acts 
" are declared in the preamble of the first and the title of the 
" second to be for the amendment of process, practice, and mode 
" of pleading in the superior Courts." My Lords, in that I 
differ, with great submission ; for that is not the preamble. The 
preamble says, that the practice, pleading, and process may be 
made more simple and speedy ; but that is a different thing.. 

Lord Wensleydale. — He says the preamble of the first and the 
title of the second. 

Sir Hugh Cairns. — Yes, my Lord ; it is the title of the 
second ; that may be so as to the title. " Those Acts provide 
" that each suit, fi'om the issuing of the first to the execution of 
" the last process, shall be taken to be one entirety." My Lords, 
I own I have not found any such provision. "They contain 
" provisions for the practice to be followed in obtaining redress 
" for erroneous judgments by appeal to the Exchequer Chamber 
" and the House of Lords, the writ of error being abolished, and * 
" proceedings in error being declared to be steps in the cause." 
Now, I speak with unfeigned respect, but I must say that in an 
argument of this kind anything so strongly inaccurate as this 
I could not well conceive. The words he uses are, *' declare that 
'•' proceedings in error shall be steps in the cause." The Act of 
Parliament says, " Proceeding to error shall be a step in the 
** cause." Then his Lordship goes on. " Appeal is very essential 
'- for maintaining the right administration of law, and careful pr 
" visions are made to give the use and prevent the abuse of the 
" right of appeal. According to these provisions, the appeal is 
" effected by the act of the suitor in the Court of first instance 
" delivering a memorandum to the officer of the Court without 
" writ or other authority, and the right to deliver that memo- 
" randum is vested in him in his capacity of suitor, derived 
" from the first process in the suit. That memorandum, so 
" delivered, if the rules of practice are complied with, compels 
" the officer of the Court below to bring the record into this 
*•' Court and into the House of Lords" [there is no record that 
comes in upon an appeal], '' and may compel each of those 
" higher Courts to hear his appeal against the judgment 
" entered on the roll of the Court below, so brought by that 
" officer into the higher Courts, and he is to record thereon 
" the judgment of those higher Courts, and then to take back 
'' that judgment to the Court below as the judgment in that 
" suit to be executed by that Court, according to the practice 
' thereof The provisions are ample for the practical guidance 
" of the suitor in carrying his appeal through each Court, and 
" they are clear to show that each Court of Appeal has no other 
" functions than to fix the time for hearing the case. Neither 
" Court can interfere with the record, or do any effective act. 



129 

'^ but hear and determine on the judgment to bo pronounced. ARouMisirT. 

* The whole of these provisions in the Common Law Procedure 

" Acts are constantly described as relating to ' process, practice, ^^t^' 
^ and mode of pleading/ and they extended to the Plea side oi str H. Cairm. 

** the Court of Exchequer, but not to the Revenue side of that 

'^ Court/' The constant description is nob to be found in the 
Acts of Parliament. There is no mention of the words what- 
ever, except in the preamble and in the title. " And this 
" brings me to the passing of the statute above mentioned, 
" the 22nd and 23rd of Victoria, chapter 21, under which 
** the Barons claimed to make this order." Now, I pray your 
Lordships to look at the assumption which follows. If you 
assume this, of course you may rapidly proceed to decide the 
case. *' I assiime that the procedure on the Revenue 'side 
" of the Exchequer was adapted to usages now obsolete, and so 
" was in need of being amended ; also that the Legislature 
*' intended to adopt this amended procedure of the Common 
" Law Procedure Act, as being consonant to the interests of 
" tinith and justice, reserving no privileges to the Crown as a 
" suitor against a subject inconsistent with those interests." 
If that is assumed it must be assumed, I suppose, frona the lan- 
guage of the Acts of Parliament. Then, if you assume that 
Parliament intended to give this appeal, of course you do your 
best to find out that Parliament has given it. " I would also 
" refer to the rule, that the rights of the Crown cannot be taken 
** away without clear words of enactment, as explaining the 
" insertion of some of the sections of this Act." 

Then the learned Judge comes to the enactments ; and now 
I will ask your Lordships to pass on. He enumerates them, and 
at letter C, on page 183, he continues, " I have referred to several 
*' sections creating specific appeals. For all of these appeals, 
" both to the Exchequer Chamber and to the House of Lords> 
" the Barons must make order, under section 26, when making 
*' orders as to process, practice, and mode of pleading on the 
^* Revenue side ; for if they did not do so the efi*ectual execution 
" of the Act would be prevented." But, my Lords, the learned 
Judge omits to consider that theft power to make rules as to 
those appeals was given specially by section 19, and that the 
natural and legitimate inference was, that if you have got a 
power as to these particular appeals to make rules given to you 
expressly, it was not intended that you should make rules as to 
appeals not specially given, much less that by those rules you 
should create other appeals which are not in any way referred to. 

Then, my Lords, above letter G, on page 183, his Lordship 
continues, *' The order in question applies section 35, which is 
" one of the provisions of the Common Law Procedure Act of 
" 1854!, to the procedure on the Revenue side. The Barons are 
** directed to make that procedure uniform with the procedure on 
** the Plea side." My Lords, that is not so. Tiiey are directed 
to apply the provisions . so as to make as nearly as may. be the 
process, practice, and mode of pleading upon the one side the 

9413. I 
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ABonniNT. same as the process, practice, and mode of pleading upon the: 
2ndDaT o^^^r, " Section 35 is part of the procedure which is in use on 

* '* the plea side." Now the right of appeal, I say, without going 

Sir H. Cairns, tack upon my argument, is not part of the procedure. «' And the 
' "^ " Barons, therefore, are not only empowered but required to 

" make an order for applying it, if they are to make the pro- 
" cedure on the two sides uniform, and if they think it expedient. 
" The order of the Barons seems to me, therefore, to be supported 
" by the words of section 26, and to accord with the intention to 
" be collected from the context." 

Then, my Lords, his Lordship referred to two arguments which, 
he thought were the arguments against that. I respectfully 
demur to the statement of one of them, which his Lordship said 
suggested that this appeal was on a new ground of appeal. 
That was not the argument, and his Lordship lower down himself 
corrects it, because at the last two lines on that page he says, ** It 
" may well be that the Legislature thought that the Barons of 
" the Exchequer were best qualified to decide how far the collec- 
" tion of the revenue could be reconciled with the new rights 
" proposed to be granted " [that is what it is ; it is a new 
right of appeal ; it is not a new ground of appeal] ; " rights which 
" might be subject to abuse by dishonest debtors sued by the 
** Crown." I do not think, my Lords, in the least degree that 
that judgment carries the matter any further. 

These, my Lords, are the observations which I have to make 
in reference to the judgments of these learned Judges. Of course 
in arguing the case I have been led to state to your Lordships,, 
though in much feebler words than those of the learned Judges 
who constituted* the majority of the Court, the reasons upon 
which they founded their judgpaent. 

But I have one other point to refer your Lordships to before I 
sit down. When I read the rules to your Lordships which had 
been made, I pointed your attention to the last provision at page 
192 of the case before your Lordships. "The foregoing rules shall 
" come into operation and take effect forthwith, and apply to 
" every cause, matter, and proceeding now pending.'' Of course 
that must mean that they shall take effect immediately ; and if 
the cause pending is in a state to which any one of the rules„ 
according to its proper construction, can properly and fairly be: 
applied, it shall be so applied. 

I pointed out to your Lordships at the beginning the very 
singular mode in which these miles were ushered in, by the 
words declaring that the provisions of the Common Law Pro-^ 
cedure Act should be "extended, applied, and adapted to the 
'* Revenue side of the Court of Exchequer; and also that the 
" following rules as to giving bail in cases of appeal shall be in 
'< force on the Revenue side of the Court of Exchequer." I take 
leave to say that even if the Barons were supposed to have the 
power which they claimed, that was not the proper mode of 
exercising the power. But I now venture to submit that it is 
an entire misapplication to suppose that even if they had the 
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power which they claimed the rules they made upon the 4th of Asgumi»v«. 
November 1863 would, under the circumstances of the particular "" 

case before your Lordships, have given the right of appeal now ^^ ^^* 

claimed under those rules. My Lords, that opens up a question Sir H. Cainu. 
of very considerable consequence, I venture to think, but one "^^ 
which is covered by decisions, I understand, so far as the deci- 
sions have taken place on the Common Law Procedure Act. 
One of your Lordships asked me how the Common Law Pro- 
cedure Act dealt with suits pending at the time it was passed. 
The way in which it dealt with them was this : the Common 
Law Procedure Act, of course I mean the Act of 1854?, received 
the Royal Assent on the 12th of August 1854, and in one of the 
later sections of it, section 104, it enacted/* the provisions of this 
" Act shall come into operation on the 24th of October 1854."^ 
The Royal Assent having been given on the 12th of August 
1854, the Act came into operation on the 24th of October 1854. 
Of course it would not have received the Royal Assent until 
practically after most of the circuits were over, and it was to 
come into operation before Michaelmas Term. 
- Now, my liOrds, I turn to sections 34 and 35 of the Common 
Law Procedure Act of 1854, which form the Ist and 2d rules 
of the Court of Exchequer made on the 4th of November. Let 
me read this section 34. " In all cases of rules to enter a verdict 
" or nonsuit upon a point reserved at the trial, if the rule to 
*' show cause be refiised or granted, and then discharged or 
" made absolute, the party decided against may appeal." Sec- 
tion 35 reads thus : " In all cases of motions for a new trial 
** upon the ground that the Judge has not ruled according to^ 
" law, if the rule to show cause be refused, or if granted be 
" then discharged, or made absolute, the party decided against 
" may appeal, provided any one of the Judges dissent from the 
'* rule being refused, or when granted being discharged or made 
*' absolute, as the case may be, or provided the Court in its 
** discretion thinks fit that an appeal should be allowed.'* There 
is a further proviso, that upon a matter of discretion there is to 
be no appeal. 

You will observe that these two sections up to a certain point 
are substantially the same, dealing with different kinds of 
motions. Then in section 35 there are two provisoes added, 
qualifying the right of appeal given in section 35, Those two 
provisoes do not apply to section 34 ; that is to say, no leave of 
the Judge or of the Court is required there. Of course the 
second proviso would be inapplicable to a motion to enter a 
verdict or a nonsuit. From these two provisoes at the end of 
section 35 one gets at once the reason why all these kinds 
of motions were not included in one section, and only the enact- 
ment was divided into two portions. 

Then the question occurs, when the Common Law Procedure 
Act comes into operation, how is it to take effect on suits then 
pending. Suppose there is a suit in which judgment has not 
been entered up, and which therefore is not technically at an 
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AjtauMxivT. en<L Bat suppose a rule has been argued for and decided, the 

suit being still pending, judgment having not been entered up. 

a nd Da y, j^ there to be an appeal there ? Suppose that the Judges have 
Sir H, Cairns, found that it occurred before the Act passed, or before it came 
— - into operation, I care not which, are the words to be taken in 
that sense or not? If you can predicate that any rule has 
been refused, or if granted has been discharged, and that there 
is a i6uit still pending, have you a right to appeal ? Of course 
one would suppose that that would be a construction that would 
not be adopted readily, for that would be a retrospective opera- 
tion of the worst possible kind. 

But, my Lords, the matter has been the subject of discussion, 
and discussion in the first Court of Appeal, in the Exchequer 
Chamber, and I will state to your Lordships what has been 
decided. 

Lord St Leonards. — What case are you about to quote from ? 

Sir Hugh Cairns. — I will give it to your Lordship in a 
moment. This is the i-esult of the decision there. Leave to enter 
a new suit, and the party may appeal. In fact it has been de- 
cided not to be retrospective, that is to say, it has been decided 
that the trial must take place after this enactment has come into 
operation, or else you cannot have your right to appeal. The 
arguments, as I understand, upon which the Court has arrived 
At that conclusion are twofold ; one argument being this, that 
you are never to give a retrospective operation to an enactment 
of this kind, unless you are absolutely compelled to do it, and 
that words of this sort, to enter a verdict or a new suit upon a 
point reserved at the trial, ought to be treated as meaning upon a 
point reserved at a trial taking place after the Act came into opera- 
tion. The other ground upon which the Court arrived at their 
conclusion was this. That with regard to rules to enter a verdict 
or nonsuit upon a point reserved at the trial, leave to enter a 
verdict or nonsuit cannot be reserved at the trial without con- 
sent, and therefore it is only fair towards persons who give a 
consent that you should take care to ascertain that they knew 
when they gave their consent all the consequences which their 
consent might lead to. I do not know whether I express myself 
60 as to make myself understood by your Lordships. 

It is quite true that in section 35 the ingredient of consent 
may not necessarily enter of course. But still the words are 
quite the same and if the considerations to which I have re- 
ferred have fixed the construction of those words in section 34, 
the words cannot mean in section 34 one thing and in section 35 
another. If the words in section 34 are to be read thus : — " In 
" all cases of rules to enter a verdict or nonsuit upon a point 
" reserved at a trial taking place after this Act shall have come 
*' into operation/' then section 35 must read in this Avay : — ** In 
'' all cast» of motions for a new trial upon the ground that the 
" Judge has not, after this Act shall come into operation, ruled 
" according to law, if the rule to show cause be refused," then 
certain consequences shall take place. 
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^ Lord WenaleydaU. — Can you reserve a question for the con- abgumewt. 
sideration of the Court without the implied consent of the — 
parties? 2nd Day, 

Sir Hugh Cairns. — Certainly not, my Lord ; that is the ground sir H, Cairn$, 

of this. Therefore upon the two sections there may be one con- 

struction, or another construction for both ; but there cannot be 
one construction for one section and another construction for the 
other section. The two sections, I apprehend, must be construed 
on exactly the same footing. It would be stultifying all the 
rules of construction of Acts of Parliament to say that section 34 
might be read as applying before the trial had taken place, and 
section 35 after the trial had taken place. The words are to all 
intents and purposes, for this point of construction, the same. 
If there is good reason for holding that section 34 is not to be 
, brought to bear if the trial has taken place after the Act has 
come into operation, so must it be with section 35. 

Lord St Leonards, — What . is the case which you have been 
referring to ? 

Sir Hugh Cairns, — The case is one greatly considered in 
the Exchequer Chamber. It is the case of Vansittart v. 
Taylor, reported in the 4th volume of . Ellis and Blackburn, 
page 910. It was error from the Court of Queen's Bench ; it 
was an error from one of these rules. A rule was obtained to 
set aside the proceedings, upon the ground that the case was not 
within the Common Law Procedure Act of 1854. The facts are 
these : ** The action was tried at the last Kent summer assizes,'* 
i that is to say, at the summer assizes 1854, " before the Lord 

I " Chief Baron, on the 7th July 1 854, when a verdict passed for 

" the plaintiff, with leave to move to enter a verdict for the 
** defendant. In the ensuing Michaelmas Term (November 3d) 
" Mr. Montague Chambers obtained a rule nisi, pursuant to 
" leave reserved, which in tlie same term (November 16th) was 
" discharged." 

Lord Chancellor, — Is it necessary to read the case ? I decided 
that the 34th section was prospective. 

. Sir Hugh Cairns, — ^Yes, my Lord. The argument took place 
upon the 34th section ; but the views of the Judges are these : — 
Chief Justice Jervis says : " In my mind there is no doubt that 
" this rule ought to be made absolute. There is.no difference of 
" opinion on the second point. We are all agreed that jurisdic- 
" tion cannot be given by the conduct of the parties, if we have 
" none independent of it ; so that the only question is, whether it 
" is given in this case by section 34. It seems to me that the 
" meaning of that section, if read in conjunction with section 35, 
'* by lawyers cognizant of the general rules of law, is'very clear. 
" If a rule for a new trial be refused, or granted and discharged, 
" or made absolute, the party may appeal, if the Court, in its 
" discretion, think fit to allow it, or if one of the Judges dissent. 
** But if the point be reserved at the trial, which must be by 
*' assent of the parties, then a Judge has, with the assent of the 
'* parties, declared it a fit case for an appeal, and there may be an 
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Akoumbnt. « appeal without any further leave. Now, at the time when the 
2nd Day. " point in the present case was reserved, there was no power 

. • . " to appeal ; the point was reserved for the Queen's Bench, and 

^tr B, Cairns, u ^j^^ Queen's Bench only. But, according to. the argument 
^* against this rule, the effect of the subsequent Act is to make 
'< this reservation before the Act equivalent to an assent by the 
'^ parties that the point should be reserved for the Queen's Bench 
" and the Courts of Error. There was, in fact, no such assent ; 
" and, therefore, 1 think the Act must be construed as apply- 
" ing to points reserved after the Act." 

. Lord Chuncdlor, — Otherwise it would have been a surprise 
upon the parties who consented to the point being reserved. 
. Sii* Hugh (7aimA— Yes, my Lord. Very possibly that may 
be. the true key to the interpretation of the 34th section. But if 
once you have got the key to the interpretation of the S^th 
section, the 35th section must stand or fall along with it. 

The Lord Chief Baron says : " I am of the same opinion. The 
*' language of section 34 is no doubt couched in terms apparently 
" absolute ; and this is the case of a rule* to enter a verdict upon 
** a point reserved at the triaL But it appears to me a very 
** imper&ct view of the rules of construction to say that, because 
^* an exception is not in express terms engrafted in the enact- 
*^ ment, therefore the enactment cannot be construed as containing 
*^ it, if there appear sufficient reason for such a construction. 
*' Special cases can be stated only by consent ; and points cannot 
" be reserved at the tiial without assent, either expressly given . 
'^ or tacitly. In either case assent is an essential ingredient ; and 
" it is proposed to construe the statute as enacting that, when 
" the parties assented to go to one tribunal, they are bound by 
** virtue of that assent to go to another. But, genially speaking, 
" the language of an Act of Parliament, however much it may be 
^' couched in the present tense, is to be construed as applying to 
*' the future only. It seems to me that the framers of this Act 
" meant to make no difference between the assent to special 
" cases and to points reserved. When parties assent after the 
" Act they assent to an appeal to a Court of Error, but they did 
" not do so when they assented before if 

Then Mr Baron Parke says : '' I take it to be a clear rule of 
" law that the language of a statute is pHmd fdde to be con- 
'* strued as prospective only, This is according to the legal 
" maxim. Nova conatitutio futuria formam imponere debet non 
" prcBteritia. Mr. Chambers admits that this rule of construction 
" shows that section 34 applies to rules to enter a verdict upon 
" a point reserved only when the rule shall be granted in future ; 
" but I think it shows also that it applies only when the point 
" shall be reserved in future. It could never be the intention of 
*' the Legislature to alter the effect of agreements to which the 
" parties had come before the passing of the Act. Now what is 
" ' a point reserved at the trial V To reserve it requires the * 
'' assent of a Judge and of both parties. The Judge cannot 
" reserve the point without the assent of both parties. That was • 
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•** laid down in the Exchequer in a case decided last term. Aroumbnt. 
•" Neither can the Judge divest himself of his duty. He always 2ndDa 

" may refuse to assent to reserve a point, though the parties x 

*^ agree to it ; and he often ought to refuse his assent, as if the Sir H, daims, 
*' point be one of a frivolous nature. Therefore the reservation 
" of a point at the trial requires the agreement of three parties." 

Lord GhxincelloT. — The point which we are now upon is, 
whether the Barons of the Exchequer were warranted in applying 
these rules to pending proceedings. 

Sir Hugh Cairns. — No, my Lord. I will state to your Lord- 
ships what it is in a moment. It would not be quite so ; it would 
have an aspect somewhat the same ; but the point of my argu- 
ment is this, that, assuming that the Barons of the Exchequer 
now had the power to make these rules, and that they had said 
at the end of them, as they have in fact said. These shall apply 
to all pending proceedings, that is saying nothing more than was 
said in the other case under the Common Law Procedure Act, 
^nd in that case it was decided that if you have a trial taking 
place before the rule or the enactment came into operation the 
•enactment or the rule could not be applied to that case. His 
Lordship concludes thus ; " I should have thought that after the 
•" decision in Hughes v. Lumley there could have been no doubt 
^' upon the subject." Then Mr. Justice Cresswell concurs, as do 
also Mr. Justice Williams, Mr, Baron Martin, and Mr. Justice 
Crowder, and the only dissentient was Mr. Baron Bramwell, 
who took a different view of the case. 

One of the other two cases upon this point which both pre- 
ceded that one is reported in the same volume. Both of them 
are cases which led up to that decision. Hughes v. Lumley is 
reported in the same volume, 4th Ellis and Blackburn, page 358. 
There no doubt was error there on the special case, and that 
case, I agree, also took notice of the agreement that was necessary 
for the settlement of a special case. Then, my Lords, there is 
another authority, Jenkins v. Betham, in the 15th volume of the 
Common Bench Reports, page 190. That, my Lords, merely 
contains the view of the Lord Chief Justice Jervis upon the 
point. He says, "The 35th section is not retrospective; its 
'^ language shows that it could only have been intended to apply 
" to cases where the trial has taken place since the passing of 
'' the Act." 

Lord Kingsdovm, — That is upon the 35th section. 

Sir Hugh Cairns. — Yes, my Lord ; that is the very section in 
question. 

Lord Cranworth — Was it a decision upon that question, or only 
an oHter dictum ? 

Sir Hugh Cairns, — The question was ultimately decided upon 
another point. Tliey granted a new trial upon the ground that 
the verdict was against evidence, therefore it was not ultimately 
necessary to consider that question. That was a dictum of the 
Lord Chief Justice. But the case upon the 34!th section, so far 
as' the authority of the Exchequer Chamber and of the persons 
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j&AGuinuiT. constituting it goes, is quite precise. The way in which the 
T^ . Court arrived at their decision was this, that for a motion such 

^ !^' as is pointed at in section 34 you must have the consent of the 

Sir H, Cairns, parties, if leave is reserved. That fixes the construction of 
section 34, and in fi?:ing the construction of section 34 it fixes 
the construction of section 35 also. I submit it is impossible to 
have a difierent construction of the two sections. Therefore I 
am entitled to read the same words into the 85th section, that 
upon the motion " for a new trial upon the ground that the 
" Judge has not ruled according to law, if the rule to show cause 
" be refused," and so on. I say that the same consideration 
arises with regard to section 35, as with regard to section 34, 
because it is absolutely necessary that parties should know at 
nisi prius while the trial is going on the results on the one 
hand of tendering a bill of exceptions or on the other hand of 
omitting to tender a bill of ejiceptions, and having a point re^ 
. served, and proceeding by way of a motion for a new trial. 

Lord Chancellor, — Did you take this point in the Court 
below ? 

Sir Hugh Cairns, — No, my Lord ; we took the ground that 
the rules were ultra vireSy and left it there ; we did not go into 
this question. But it is open to me to take it now, I apprehend. 
It is a question of jurisdiction ; not of argument on the law. 

Lord Chancellor,—! wanted to know whether it had been 
taken. 

Sir Hugh Cairiw, — No. Your Lordship knows the way in 
which the question arose before. I opened the preliminary pb* 
jection simply. 

Lord Chancellm\ — The point is this ; you contend that the 
second rule ought to be construed upon the same principle and 
in the same manner in which the 34th and 35th sections of the 
Act of 1854 have been construed. 

Sir Hugh Cairns. — Yes, my Lord. The first and second rules 
are the 34th and 35th sections. It begins by saying, " that the 
" following provisions of the Common Law Procedure Act be 
" extended," and so on, to the revenue side Court of Exchequer. 
Then the statement at the end of the rules is, that they shall 
" come into operation and take efiect forthwith, and apply to 
" every cause, matter, and proceeding now pending." That cannot 
alter the construction in the least degree of the earlier sections. 

Lord Chancellor. — The question is whether that be ultra 
vires. 

Sir Hugh Cairns, — No, my Lord, with submission. 

Lord Chancellor. — The Barons of the Court of Exchequer 
have not left it m duhio whether they meant it to apply to pend- 
ing proceedings. 

Sir Hugh Cairns. — Pardon me ; with great submission they 
have. What they have done is this; they have applied the 
whole of these rules in cumulo to all proceedings then pending. 

Lord Chancellor.— Qo I say ; they have not left it in -doubt. 
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■ Sh" Hugh Cairns, — They liave not said at what stage of the Akgdmeht. 
pending proceedings the rules are to be applied. 2iidDa 

Lord St, Leonards. — They have said expressly, " the foregoing ^ , 

" rules shall come into operation and take effect forthwith," (that Sir H, (Cairns 
means) instantly, " and apply to every cause, matter, or proceed- 
*' ing now pending." There is no question whether they have 
done it ; the only question is whether it was ultra vires. 

Lord Cranworth. — I understand you to say that that might 
mean that it is to apply to all matters now pending, but not so 
as to affect a person after a trial, if the trial has taken place 
before the rules were made. 

Sir Hugh Cairns, — Quite so. 

Loi^d St. Leonards. — The question appears to be, whether they 
had the power to make that rule ? 

Sir Hugh Cairns. — I should contend for that also ; but it is 
not necessary to contend for so much as that. Let me read what 
I say is the proper construction of these rules. You will see how 
it agrees with the words. 

Lord St. Leonards. — You say first of all that if they have the 
power the law will ascribe the words to future cases, and, 
secondly, that they have not the power. 

Sir Hugh Cairns,"— Y es, my Lord. I desire to put it beyond 
all doubt. 

Lord St. Leonards. — ^The words point to Immediate operation 
in every case. ^ 

Sir Hugh Cairns. — Let. me read to your Lordship the words ? 
" In all cases of rules to enter a verdict on nonsuit upon a point 
" reserved at a trial." After these rules come into operation, 
then so and so shall be done. Now under these words, "the 
" foregoing rules shall come into operation and take effect forth- 
" with, and apply to every cause, matter, and proceeding now 
" pending," if you have a cause pending which has not gone to 
trial the rule will take effect at once, but if you have a cause 
which has passed through trial, and in which the judgment has 
not been entered up, you are not to apply that rule, because the 
principle of construction does not lead to its application in any 
way. 

Lord St. Leonards. — What was the exact state of this cause at 
the time when these rules were issued ? 

Sir Hugh Cairns. — The state of the cause was this ; it had 
passed through trial ; the trial was past and gone ; a verdict had 
been obtained against the Crown, and at the time of the trial 
there was no right to anticipate that there would be any power 
to insist upon any of these rights of appeal. Therefore, if the 
words at the end are to -control the construction of what goes 
before, imless you go to the extent of saying that, if you can get 
hold of a cause on the Plea side of the Court of Exchequer in 
which judgment has not been formally entered up, no matter 
what has been done in it, and in fact unless you go jfurther than 
that, and say, if the trial is past and gone, and also a rule obtained 
and discharged, even in that case if this general order has not 
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•Aboument. been made until after the rule for the new trial had been argued, 

and after it was discharged, and after it was known who had 

"todDay. succeeded, unless you say that in that case these rules would 
Sir H. Cairns, have given the right of appeal, I say you must revert to the 

' construction put upon the Common Law Procedure Act in the 

cases to which I have referred 

Lord St Leonards. — I was going to observe that these rules 
were made just to apply at the moment when you were entering 
upon a further step. 

Sir Hugh Cairns. — They applied just at the time that the 
application for a new trial was made. 

Lord St Leonards,— Therefore in point of fact they intervened 
at the very instant, and before that there was no such power of 
appeal existing. 

Sir Hugh Cairns. — ^They did. 

Lord Chelmsford. — If there had been a bill of exceptions 
before the motion for a new trial that bill of exceptions must 
have been abandoned. 

Sir Hugh Cairns. — Yes, my Lord. 

Lord Chelmsford.-^-Waa that bill abandoned ? 

Mr. Attorney Oeneral. — ^Yes, my Lord ; we were required to 
do it. 

Lord Chelmsford. — Before the motion for a new trial it was 
necessary that you should abandon it. * ' 

Lord St Leonards. — ^The bill of exceptions had failed in its 
operation, and then it was necessary to create these rules if there 
was to be a right of appeaL 

Mr. .Attorney Oeneral. — I do not know what is meant by 
saying that the bill of exceptions failed. 

Lord Cranworth. — ^We cannot look at there having been any 
bill of exceptions. 

Sir Hugh Cairns. — ^No, my Lord. You will justify me that 
I have not gone into that. I am sure my learned friend the 
Attorney General will not go into it in reply, because it is a 
point which I have felt myself barred from. I was about to say 
that the Common Law Procedure Act virtually said just the 
same as these rules say. The Common Law Procedure Act, in 
saying that it should come into operation upon a particular day 
meant that it should apply upon that day to all proceedings then 
pending. 

Lord Chancellor, — Your argument is this, if you put the con- 
struction which you contend for upon the second rtJe, then the 
word '' pending ". does not in the smallest degree interfere 
with it. 

Sir Hugh Cairns. — Not at all. It does not point out how 
the rules are to be applied when a cause has got to that stage 
which makes this or that rule inapplicable to the different cir- 
cumstances. Therefore I say, if you assume that there was an 
authority to make the rules, still they do not apply so as to give 
the appeal in this case ; and I say, further, the last, clause has 
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the meaning of applying to all that goes before that would make ARGUMEN-i. 
the rules incompetent. 

I have now laid the case before your Lordships. I regret the ^^t^^' 
length to which this matter has gone. I now leave the matter ^,> h. Cairns. 

in your Lordships' hands. There is one observation only which 

I desire to make. It fell from the Lord Chief -Justice in the 
Court below, that it was to be regretted that in a case where a 
point of public interest might have been decided the matter 
should have been disposed of upon a preliminary objection of 
i^is kind. In a public point of view I bow entirely to a con- 
sideration of that kind. But appearing here for a suitor I cannot 
recognize, and I feel sure that your Lordships will not recognize 
for a moment, any consideration arising from that. We have 
fought the matter in dispute, at an expense which is rapidly 
mounting up. Our only desire is to recover our property. 

Lord Chanedlor, — You may be quite sure that this house will 
give the same judgment as if it were a matter of 20i. 

Sir Hugh Cairns. — I have no doubt your Lordships will do 
so. All I have to say is, that that is the judgment I claim upon 
behalf of the clients whom I represent ; and with those obser- 
vations I leave the matter in your Lordships' hands. 

Mr, MeUisL-^My Lords, perhaps it may be convenient to Mr,MeUi8K 
your Lordships if I, in the first place, say a f<%w words upon the 
point which my learned friend Sir Hugh Cairns has just con- 
cluded with, now that the question is before your Lordships' 
minds. The question upon that point is this : — Can it be supposed 
thai the Legislatui*e have given power to the Barons of the Court 
of Exchequer to make a rule by which a party who has obtained 
a verdict at a trial :shall have that verdict set aside in a way in 
which it could not have been set aside at the time when the trial 
was had ? Such a power would manifestly operate unjustly, 
because it does not operate eveuly between the parties. At the 
time when this trial was had a verdict obtained by a defendant, 
no matter what may have been the error in the ruling of the 
Judge at the trials could only be set aside either by a biU of 
exceptions or by ^ the judgment of the Court of Exchequer, in 
which the Judge who presided at the trial would be one of the 
Court. The effect of this rule, if it has the operation which the 
Crown contends for, is, that such a verdict may be set aside, in 
addition to these methods, either by the judgment of the Court of 
Exchequer Chamber, or by the judgment of the House of Lords. 

Now is it not contrary to the general rule, that statutes are 
never to have a retrospective operation where the right of a 
party will be affected, and where a party will be deprived of a 
right which he has already obtained, if you give to it a con- 
struction by which a verdict which has already been obtained in 
fitvour of one of two parties can be set aside ? If the rule was 
made possibly after tlie proceedings were taken, but before the 
trial was had, it would operate perfectly evenly to the two 
parties, and it would have the same operation as if it had b?en 



140 



Abouhbkt. made before the first proceedings were taken^ or even before any 
r— ofi'ence was committed at all. It might operate either in favour 

^" f^' of one side or the other ; it might be as beneficial to the de- 

Mr. MeUUK fendant if he lost the verdict to have an additional mode of 

excepting to the correctness of that verdict as it might be to the 

Crown. But if the rule is not made till after the verdict is 
obtained, it no longer operates equally, and it exposes the party 
who has obtained the verdict to an additional mode by which 
the verdict may be set aside; and, moreover, it manifestly 
causes him this additional risk, that instead of being subject to 
the opinion only of the Court in which the Judge whose error 
is to be corrected will be one of the Court, he is compelled to 
run the risk of the decisions of some other tribunals. 

Now your Lordships know that verdicts have always been to 
a great extent sacred matters in our law. A verdict in a 
criminal case cannot be set' aside at all to this day, no matter what 
is the error that any Judge may have committed, unless indeed the 
Judge may have reserved a question ior the Court of Criminal 
Appeal, and even then it must be a verdict against the defendant. 
A verdict in a criminal case in favour of a defendant cannot be set 
aside at all It is said that it is better that any number of errors 
should be committed than that a party should be put in peril 
twice. This is a quasi criminal proceeding ; it is a proceeding 
under the Foreign^Enlistment Act, necessarily involving a mis- 
demeanor. It is an entirely penal proceeding for the forfeiture 
of a vessel ; and yet it is said that where a subject in a fair 
. trial between the subject and the Crown has obtained a verdict 
a rule may be obtained by which that verdict may be set aside 
in some way in which it could not be set aside at the time that 
the trial was had. I submit that that is contrary to the rule 
which has always prevailed, that statutes are not to have a 
retrospective operation, where giving them a retrospective 
operation will operate unjustly or will deprive anybody of any 
right which he has already obtained. 

iord St. Leonards, — You say that the delegated power, if it 
extends as far as is contended by the Crown, if it extends to 
this case, is a power which Parliament itself, if it had retained 
the right, never would have passed. 

Lord Cranwoi'th, — There was a question when I was in the 
Court of Exchequer about the statute of wagers. 

Mr. Mellish. — I have the case now before me, my Lord, and 
I was going to cite it. It is the case of Moore v. Durden. It is 
in the Second Exchequer Beports, page 22. The marginal note 
is :— " The 18th section of the 8th and 9th Victoria, chapter 109^ 
" which received the Royal Assent on the 8th of August 1845, 
" enacts that, — 'All contracts and agreements by way of gaming 
" or wagering shall be null and void ; and that no suit shall be 
" brought or maintained in any Court of Law or Equity for 
*' recovering any sum of money or valuable thing alleged to be 
" won upon any wager, or which shall have been deposited in 
" the hands of any person to abide the event upon which any 
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2nd Day. 



^ wager shall have been made.' Held, per Parke, B.^ Alderson, B., Akgumeht. 

" and Rolfe, B., (Piatt, B., dissentiente,) that the statute had not 

'* a retrospective operation so as to defeat an action for a wager 

" commenced before the statute passed,"' and the majority of the 

Court were, I think, also of opinion that even the wager must 

have been made after the Act in order that the statute might 

operate. 

Lord Chancellor, -T-^ eve the words "brought and maintained," 
or ** brought or maintained." 

Mr. Melliak — The section was, that " All contracts aud a;gree- 
*' ments by way of gaming or wagering shall be null and void ; 
" and that no suit shall be brought or maintained in any Court 
" of Law or Equity for recovering any sum of money or valuable 
'* thing alleged to be won upon any wager." 

Lo^^d Chancellor. — Were the words " or maintained " remarked 
upon. 

Mr. Mellish. — ^There is a very elaborate judgment by the 
diflTerent learned Barons ; and Mr. Baron Rolfe says, that " the 
" effect of this clause is to make void alJ wagers, and to prevent 
" the bringing or maintaining any action for the recovery of 
** money, even on any wager ; and the only question is, whether 
" its operation is retrospective, so as to affect past transactions 
" and existing suita The general rule on this subject is stated 
" by Lord Coke in the Second Institute, 292, in his Commentary 
" on the Statute of Gloucester, 'Nova conatitutiofutuHafomiani 
'* imponere debet, non preteritia,* and the principle is one of 
** such obvious convenience and justice that it must always be 
" adhered to in the construction of statutes, unless in cases where 
** there is something on the face of the enactment putting it 
" beyond doubt that the Legislature meant it to operate retro- 
" spectively. On the part of the defendant it was argued, that. 
" in this statute the clause must have been intended to affect 
'* past transactions, because it not only enacts that wagers shall 
'* be null and void, but, further, that no suit shall be brought or 
" maintained for the recovery of money won on a wager. The 
'^ latter branch of the clause it was contended would have no 
** opemtion if the enactment were restricted to future wagers, 
" for it would be useless to enact that no action should be brought, 
" and still more so, that no action should be maintained in respect 
'* of a contract already declared to be null and void ; and parti- 
'* cularly the enactment that no action should be maintained, 
" must, it was said, apply not only to wagers already won, but 
*' even to suits ali^eady pending for their recovery. It must be 
" observed that this latter part of the enactment — that, I mean, 
'* which prohibits the bringing or maintaining of actions — is in 
** no respect inconsistent with the construction which gives to 
'* the enactment an operation merely prospective. The most 
** that can be contended is, that the words in question are 
'* unnecessary ; and therefore, independent of authority, if the 
*• argument rested here, what we should have to decide would 
*' be, whether the improbability that the Legislature should 
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AmovxEKT. " unnecessarily prohibit the bringing or maintaining an actiorf 

" on a contract akeady made void in a prior part of the same 

2 nd Da y, a clause is SO great as to warrant us in saying that it must have 

Mr. MeUish. " been intended retrospectively to aflfect rights already vested.'* 

He says, that the Act should be construed entirely to apply to 

wagers made after the passing of the Act, and that all wagera 
made after the passing of the Act should be null and void^ 
and that no action should be brought or maintained upon such 
wagers. 

Mr. Baron Rolfe then goes on to say : " I think this would be 
" a very unreasonable and strained inference, and which, con-^ 
" sidering the ordinary frame and language of Acts of Parliament; 
" would be by no means fairly dedudble from the clause in 
" question. But the argument of the defendant did not rest on 
" general reasoning only f and then the diflFerent cases upon the 
subject are gone through. 

Lord ChcmceUor. — Here is a question as to the construction of 
a power, and whether it would be reasonable to hold that the 
power was intended to apply to pending matters without there 
being any express words for the purpose. 

Mr, Melli^ — No doubt, my Lord. I would not put it quite 
on pending matters, for there are several cases which will be 
cited, I dare say, by my learned friend the Attorney General; 
showing that, generally, alterations in procedure may apply to 
existing suits, I should not therefore say that it may not apply 
to a pending proceeding ; for instance, that it would not apply tor 
a trial had after the passing of the rule, supposing that the rule 
were in other respects valid, although the proceeding might have 
been commenced before. But I should say that it would not 
apply where it would not apply equally to the two parties • 
where one of the two parties has already in the course of the 
litigation obtained an advantage of which he would be deprived 
by the alteration in the procedure ; in shorty the alteration in the 
procedure, in oi'der to be applicable, must be applicable equally to 
both parties, and it could not be supposed to be intended to give 
to one party an advantage over the other, depriving the one 
party of an advantage to which he was entitled. The other con- 
struction, I submit, would have an eflTect which I cannot help 
thinking would be very unadvisable, in this respect, that it 
would make it possible for the future to make a rule for the 
express purpose of influencing exibting suits, and for the express 
purpose of giving an advantage to one party ; because here the 
learned Attorney General, after the subject had obtained a 
verdict, came and asked the Court of Exchequer to make a rule 
by which that verdict should be set aside, in a way in which 
that verdict could not have been set aside at the time that the- 
verdict was obtained. 

Now, my Lords, in this case Mr. Baron Parke says, as you will 
see in this case, that you are not to look in this case to the mere 
language of the clause, because he says tha* -'The language of 
" the clause, if taken in its ordinary sense, as in the first instance 
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'* we ought to do, applies to all contracts, both past and future, 
" and to all actions, both present and future, on any wager, 
" whether passed or fUture ; but it is, as Lord Coke says, ^a rule 
" and law of Parliament that regularly novd constitutio futuris 
" formam impoTiere debet, non prceteritia/ This rule, which is in 
" effect that enactments in a statute are generally to .be con- 
" strued to be prospective, and intended to regulate the future 
" conduct of persons, is deeply founded in good sense and strict 
" justice, and has been acted upon in many cases. For instance, 
" in the construction of the Statute of Frauds, which was held 
" not to apply to promises made before the 2J}th of June 1677 ; 
" Gilmore v. Shuter ; and also of the statute of the 2nd and 3rd 
" Victoria, Chapter 29, which it has been decided is not to be 
" construed to defeat a right by relation already vested in 
" an assignee of a bankrupt ; Edmonds v. Lawley ; Moore v. 
" Phillips. But this rule, which is one of construction only, will 
" certainly yield to the intention of the Legislature." He goes on 
to say, ^'It seems a strong thing to hold, that the Legislature 
" could have meant that a party who, under a contract nmde prior 
" to the Act, had ^s perfect a title to recover a sum of money as 
" he had to any of his personal property, should be totally de- 
" prived of it without compensation.'' Your Lordships see that 
at the time when this rule was made the verdict was already 
obtained, and we were entitled to the postea ; we were entitled 
to enter up our judgment. It must be taken as if there had 
been no bill of exceptions tendered at the trial ; the fact that it 
had is an immaterial matter, because in the construction of the 
rule it must be just the same in fact as if no bill of exceptions 
had been tendered. That verdict could only be set aside by a 
motion for a new trial, and the judgment of the Court of Ex- 
chequer. Now the effect of the rule is, that it may also be sei 
aside by the judgment of the Court of Exchequer Chamber and 
by the House of Lords. 

My Lords, I • will shortly call your attention to another case 
upon this question of its being retrospective, and that is the case 
of Pinhorn v. Souster, which is in 8th Exchequer Reports, page 
138. The decision there was that pleadings specially demurred 
to before the Common Law Procedure Act came into operation 
are not affected by its provisions. It is said that no pleadings 
should be held to be bad upon the ground of any matter which 
only could be raised by special demurrer. That was held not to 
apply to any case where a special demurrer had been put in 
before the Act passed. I apprehend that it was upon the same- 
footing which I contend for, namely, that the party who had already 
put in his demurrer had got a vested right, so to speak, to have 
the question between him and his opponent determined according 
to the rules existing at the time that he put in his demurrer. 
It was not a decision that it would not apply to existing suits. 
No doubt it would apply to existing suits, but it would not apply 
when that particular proceeding which was to be effected by it 
had already commenced 
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Now, my Lords, I will address myself to what is the main 
question before your Lordships. The question turns entirely 
upon the construction to be put upon the last part of the 26th 
section of the Queen's Remembrancer's Act. T apprehend that 
it really turns upon what is the meani]:ig of the words " Revenue 
" side of the Court/' and. what is the meaning of the words 
'* process, practice, and mode of pleading." Do the words 
" Revenue side of the said Court" apply exclusively to the 
Revenue side of the Court itself, or do they include the Court of 
Exchequer Chamber and the House of Lords when sitting in 
Appeal in cases from the Revenue side ? A power is given to 
extend, apply, and adapt any of the provisions of the Common 
Law Procedure Act to the Revenue side of the Court, as may 
seem to them expedient for making the process, practice, and 
mode of pleading on the Revenue side of the Court as nearly as 
may be uniform with the process, practice^ and mode of ples^ing 
on the Plea side of the Court. Do the words " process, practice, 
** and mode of pleading," and the application of them in that 
section, aj)p]y to giving new rights of appeal, or do they only 
apply to what in ordinary terms would be called the practice, 
process, and mode of pleading itself? 

Now I shall submit to your Lordships that according to the 
true construction of this 26th section it does not give to the 
Barons of the Exchequer any power either to give any new 
right or to take away any new right at all. All the power that 
it gives to them is this, that where there substantially exist the 
same proceedings upon the Revenue side and the Plea side of 
the Court of Exchequer there they may make the rules, by 
which those proceedings are carried out, uniform, and they may 
make the actual practice respecting them uniform. But it does 
not apply so as to enable them to give any new right, or to take 
away any old right at all. Now that the process, practice, and 
mode of pleading on the Revenue side caimot be made altogether 
uniform with the process, practice, and mode of pleading upon 
the Plea side I think will be evident enough, because, if your 
Lordships turn to any number of the provisions of the Common 
Law Procedure Acts, you will find how totally inapplicable 
many of them are to these Revenue matters, and what strange 
and exti-aordinarj' effects would be produced if any attempt was 
made to apply them to proceedings on the Revenue side. Take, 
for instance, the 2nd section of the Common Law Procedure 
Act, 1852. It is at the very commencement of the Act, "that 
" all actions in the Superior Courts of Common Law shall . be 
*' commenced by writ of summons/' Could the Barons of the 
Exchequer apyjy that to the Foreign Enlistment Act? Could 
they say that, instead of the proceedings under the Foreign 
Enlistment Act commencing by the seizure of the ship, they 
should commence by a writ of summons, the effect of which 
would be that the ship would immediately depart, and the Act 
would be rendered altogether nugatory ? Was it intended that by 
having power over the practice, the pleadings, and matters of that 
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kind, the Barons of the Exchequer should be at liberty to make ABouiusirr. 

what would be substantial alterations in the law, altering the 

rights of parties altogether. I have put an instance of a process 

which, if applied to a Revenue action, would most seriously Mr, MeUiah, 

affect the rights of the Crown, and I might put another instance 

in which it would aflfect the rights of the subject. Could they, 
for instance, apply the power of issuing injunctions to the pro- 
ceedings upon the Revenue side of the Court of Exchequer ? 
What would be the eflfect if they did that ? Why, my Lords, it 
is contrary to the rules of law, and to the general principles of 
law in this country, that there should be any injunction in 
criminal matters ; that there should be any injunction to prevent 
a party from committing a crime ; and the reason of that is this, 
that a party who is charged with an oflfence is entitled to have 
his innocence or guilt of that offence tried by a jury ; therefore 
you cannot have an injunction, and there never has been a power 
to issue an injunction, upon criminal matters, and to restrain 
criminal pix>ceedings. It never could have been intended that 
the Barons of the Exchequer should have that power in a matter 
of that kind simply because the Common Law Procedure Act 
says, that injunctions may be issued to adapt a rule of that kind 
to proceedings in Revenue cases, and so to make a most material 
alteration in the law. 

I apprehend that the true rule of construction of this section 
is, that it was never intended that the Barons of the Exchequer 
should make any substantial alteration in the rights of the 
parties. All that was intended was, that where there were two 
analogous proceedings, as, for instance, where there was lin appeal, 
then they may make the mode and form of the appeal, and 
the proceedings in the appeal, similar upon the Revenue side and 
upon the Plea side ; or that where there was to be a trial by a 
jury there they may make the jury process, the form by which 
the jury is summoned, and all the proceedings connected with 
that, similar upon the Plea side and upon the Revenue side. 
But it never was intended that t^ey should have the power to 
make any substantial alteration in the rights of parties, such as 
would be effected by giving a new right of appeal or taking away 
a right of appeal. 

Tlxere is a section to which I think your Lordships' attention 
has not been called, which seems to me to show very strongly 
that that was the intention of the Legislature, and that is the 
last clause of the Queen's Remembrancer's Act, the 22d and 23d 
of Victoria, chapter 21. The words are these : " Save as herein 
" expressly provided, nothing in this Act shall affect or pre- 
'* judice the jurisdiction or authority of the Court of Exchequer, 
" or of the Commissioners of Her Majesty's Treasury, or any 
" right or privilege now exercised by Her Majesty's Attorney 
" General on behalf of the Crown." 

Now your Lordships see that it says in this section^ that 
nothing shall affect or prejudice the jurisdiction or authority of 
the Court of Exchequer,save where it is expressly provided by 
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the Act. Now I apprehend that one portion of the jurisdiction 
or authority of the Court of Exchequer was that its jurisdiction 
was to be final, except where there might be error upon the 
record. At the time when this Act passed, the jurisdiction and 
the authority ot the Court of Exchequer in all matters relating 
to the Revenue, and in all matters relating to the Foreign En- 
listment Act, was final and conclusive, un^ss there was actual 
error upon the record itself. To some extent the Legislature 
expressly altered that, and gave a right of appeal by way of a 
bill of exceptions, that limited their authority, and in cases 
where a bill of exceptions was tendered, took tne decision away 
from the Court of Exchequer, and gave it to the Court of Ex- 
chequer Chamber and to the House of Lords. So also in special 
cases stated by consent, the Legislature expressly took away the 
fijial authority of the Court of Exchequer, and gave a right of 
appeal to the Court of Exchequer Chamber and to the House 
of Lords ; but the Legislature have not thought fit to take away 
the authority of the Court of Exchequer finally to decide the 
question upon a motion for a new trial. Then the clause which 
I have reaid to your Lordships says, that, save as in tbat Act 
expressly provided, the authority and jurisdiction of the Court 
of Exchequer is not to be interfered with by this Act, and the 
Act is not to be construed to interfere with them. I submit 
that tiiat section would prevent the power of appeal from the 
Court of Exchequer being given, except where it is given in 
express terms by the Act itself. 

Now, my Lords, upon the provisions of this latter clause of 
the 26th section, must not ray learned friend the Attorney 
General persuade your Lordships that the words " Revenue side 
of the said Court " extend to the Court of Exchequer Chambei 
and to the House of Lords when sitting in appeal upon a 
revenue cause ? If the words " Revenue side of the said Court '' 
mean only the Revenue side of the Court itself, is it not then 
clear that there was no power to make these rules ? The words 
are, " that they have power to adapt," and so on, any of the pro- 
visions of the Common Law Procedure Act to the Revenue 
side of the Court, for making the process, practice, and mode of 
pleading in the Revenue side of the Court as nearly as may be 
uniform with the process, practice, and mode of pleading on the 
Plea side of such Court Now, if '* the Revenue side of the Court" 
means the Revenue side of the Court itself, and not the Courts of 
Appeal sitting in Error from the Revenue side, and if "the Plea 
aide of the Court '* means only the Plea side of the Court itself, and 
not the Courts of Appeal when sitting in Error upon the Plea side, 
than the process, practice, and mode of pleading may be made, as 
far as can be, uniform notwitlistanding that there is the right of 
appeal in the one case and no right of appeal in the other case. If 
those words. are confined to the Revenue side of the Court itself, 
there will be no difference in the process, jiractioe, and mode of 
pleading upon the two sides of the Court ; because in the one case 
there is the appeal and, in the other case there is not. Suppose that 
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an Act of Parliament were passed which said that iio appeal or W^t Atovtavt. 

of Error should be brought in any action at Common Law unless ' 

the matter in dispute exceeded a hundred pounds ; many persons 2 nd Day , 
might think that that would be a very convenient provision, j^^ Mellish. 
Would that make the process, practice, and mode of pleading in — 
the Court itself different in the case of actions above a hundred 
pounds! from what it would be in the case of actions for lesd than 
a hundred pounds ? Surely the process, practice, and mode of 
pleading in the Court itself would remain exactly the same as 
respects actions for sums under a hundred pounds and as 
respects actions for sums above a hundred pounds, notwithstand- 
ing the fact that there might be the right of appeal in the one 
case and no right of appeal in the other. No doubt if you 
looked at the whole operation of the suit there would be a 
difference between the one and the other ; but so far as regards 
the process, practice, and mode of pleading in the Court itself 
that would not be varied at all, because there was an appeal ill 
the one case and no appeal in the other. Therefore I say that if 
the words "the Revenue side of the said Court'* are confined, as 
they must be confined, to the Revenue side of the Court itself, 
then there wasno power to make these rules. 

Now, my Lords, it is admitted (or at least, whether admitted 
or not, it cannot reasonably be disputed,) that the words *' Re- 
" venue side of the Court," in the first part of the section, do 
mean, and do mean only, the Revenue side of the Court itself* 
That they can only have that meaning in the first part of the 
section is plain from this, that if the words " Revenue side of 
" the Court*' in the first part of the section included the Court 
. of Exchequer Chamber and the House of Lords when sitting in 
Error from the Revenue side, it would follow that the Barons of 
the Exchequer might alter and vary the rules of practice in this 
House and in the Court of Exchequer Chamber when sitting in 
Error on the Revenue side, whenever they pleased. If the words 
" practice, process, and mode of ple€iding,*' and the making of 
rules for process, practice, and mode of pleading, include giving 
new appeals, it would follow that the Barons of the Exchequer 
could give the right of appeal, and take away the right of appea], 
whenever they please. That is admitted on all sides to be 
absurd ; it is impossible to suppose that any such power was 
intended to be given. Therefore it follows, that making rules 
respecting the process, practice, and mode of pleading on the 
Revenue side of the Court does not include giving rights of 
appeal from the Revenue side to the courts of appeal. But if 
it does not include that, how then can you get out of the sub- 
sequent part of the section any power to give the appeal in 
question ? If you construe the words '* Revenue side of the said 
Court," and '* process, practice, and mode of pleading," in the 
same manner in the second clause of the section as you do in the 
first clause of the section, how can yqu get out of that anything 
which says that there is the power to give a right of appeal 1 
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Abouiobxt. Lord ChomceUor. — What was the necessity for the second 
-— • part of the section ? 

* ^' Mr, MelUah — My Lord, I would first of all make this obser- 

Mr. MeSiih. vation, that the mere fact of the Legislature according to our 
constitution repeating the same thing, even if there is no neces- 
sity for it, does nof afford very strong argument against it. I 
would call your Lordship's attention to this, that the second part 
of the clause does not apply only to the Common Law Procedure 
Acts, but that it applies also to the rules of process, practice, and 
mode of pleading on the Plea side of the said Court. The words 
are, " to extend, apply, or adapt any of the provisions of the 
" 'Common Law Procedure Act, 1852' and the ' Common Law 
" Procedure Act, 1854,' and any of the rules of pleading and 
*' practice on the Plea side of the said Court to the Revenue side 
*' of the said Court, as may seem to them expedient for making 
*• the process, practice, and mode of pleading on the Revenue side 
" of the said Court as nearly as may be uniform with the process, 
" practice, and mode of pleading on the Plea side of such Court." 
Lord Chancellor. — That might have been done under the first 
part of the section. 

Mr. Mellisk. — I say, my Lord, that it plainly might have been 
done. It is impossible to say, so far as regards any of the rules 
of process, practice, and mode of pleading, that this second part 
of this section gives any authority which was not given by the 
first part of the section. The Barons of the Exchequer are from ' 
time to time to make any rules and orders as to the process, 
practice, and mode of pleading on the Revenue side of the Court 
of Exchequer ; therefore they might have adapted, applied, or 
extended any of the existing rules of the Plea side of the Court 
to the Revenue side of the said Com*t ; that portion of it un- 
questionably gives no additional power beyond what was given 
before, and the only ground on which I should submit to your 
Lordships, that there can be any difference between the two 
clauses was what was suggested by my learned friend Sir Hugh 
Gairns, that as respects the first portion of the 26th section they 
were intended to have power to apply firom time to time, and to 
alter, revoke, and amend rules. As respects the provisions of 
the Common Law Procedure Acts, and as respects the existing 
rules of pleading and practice upon the Plea side of the Courtof 
Exchequer, when they were once applied to the Revenue side, it 
was not intended that they should be altered. 

Lord St Leonards. — The words '*fi:om time t6 time" are 
repeated in the second part of the section. The nature of the 
power to be exercised, if they have it, may show that the thing 
ought to be final. But you must consider that the words 
" from time to time " are repeated. 

Mr. MdUsh. — If that is so, my Lord, of course that forms the 
strongest argument against the construction contended for by 
the Crown, because if that were so the Court of Exchequer 
might have made a rule giving the right of appeal, and after 
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the Court of Exchequer Chamber had decided upon the appeal Abqument. 

they might have made a new rule taking the appeal away from 

the House of Lords. ^^l^^* 

Lord St. Leonards, — There is no doubt that the second part Mr, Mellisk. 

of the section includes part of what might have been done under 

the first. Then the second part of the section does expressly 
refer to the Barons taking any of the p(tovisions which are 
applicable to the Common Law Procedure Act. The question 
upon that construction would be, whether those which they 
do take must not be in pari materia, because beyond all question 
there are a great many provisions in the Common Law Procedure 
Acts which, although they have the right to choose, they would 
not select ; but it would be more consistent, no doubt, to hold 
that they must be similar provisions to the others. If they were 
it would be very much in favour of your argument, but I am 
not giving any opinion upon that. 

Mr. Melliah. — What the Court was to do with them was to 
apply them to the Revenue side of the Court, and they must be 
rules relating to the process, practice, and mode of pleading, 
because they are only to do it for the purpose of making the 
process, practice, and mode of pleading as nearly as may be 
uniform on the two sides. 

Lord St Leonards, — If they can only take out of the Common 
Law Procedure Acts such things as they would be at liberty to 
take from the common and general law of process, practice, and 
mode of pleading, then of course the argument is very much in 
your favour. They are at liberty to go out of the Common Law 
Procedure Acts ; but going within the Common Law Procedure 
Acts they must make rules ejusdem generis, and then they would 
bring the whole harmoniously into one. Do you follow me ? 

Mr, Mellish. — ^Yes, my Lord ; but how can you extend, as far 
as regards the subject matter, the latter part of the clause beyond 
the first part of the clause, unless you construe the words 
" Revenue side of the said Court," and the words *' process, prac- 
*' tice, and mode of pleading upon the Revenue side of the said 
*' Court," in the latter part of the clause, as having a different 
meaning from that which they have in the prior part ? If the 
words " process, practice, and mode of pleading,"' and the words 
" Revenue side of the said Court,'' in the latter part of the clause, 
mean the same thing as they do in the first part of the clause, 
how can the latter pai*t be extended beyond the first part as 
regards the subject matter ? And how can you construe them to 
be different, the one from the other. 

Now, my Lords, that is what I have to say upon the construe- 
tion of that section of the Act itself Then we say that the 19th 
section very strongly confirms our contention, that the 26th 
section is confined exclusively to the proceedings of the Court 
itself, and does not extend to proceedings in the Courts of Error, 
because in the 19th section the Legislature have already laid 
down the extent to which they think the Barons of the Court of 
Exchequer ought to have power to make rules with reference to 
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ABomaBHT. proceedings in error. The language of the 26th section, it must 
be admitted, does not in itself refer to the proceedings in error at 
alL There is no mention of the Court of Exchequer Chamber or 
of the House of Lords, or of any proceedings in error. It is in 
terms confined only to the proceedings in the Court below, and 
to the power to make rules with regard to proceedings in the 
Court below. But when you find that the Legislature have 
already dealt in the same Act of Parliament with the pro- 
ceedings in error, and have already given to the Barons of the 
Exchequer a certain limited power to make rules with reference 
to proceedings in error, does not that go very strongly to show 
that it was not intended that they should have any power 
under section 26 to make rules respecting proceedings in error ? 
Because you see that by the 19th section it is, ** proceeding in 
'* error on the Revenue side of the Court of Exchequer, and the 
** proceeding to error shall be a step in the cause, and shall be 
^' taken in manner and subject as to such terms and conditions 
** as to giving bail or security as may be directed by any rule or 
" order made by the Barons." 

Lord Ohcmcellor. — How do you limit those words " in 
manner?'' 

Mr. Melliah. — I should say, my Lord, that those words gave 
the Barons power to adopt all the sections respecting error 
which are consequent upon the proceeding to error being a step 
in the cause. 

Lard OAancettor.— " In manner '' must mean the same as " in 
such manner." 

Mr. MelMdt. — Just so, my Lord. 

Lord Chcmcellor. — Might not that warrant an appeal from a 
judgment refusing a new trial ? 

Mr. MeUisfu — No, my Lord. I submit to your Lordship, that 
if you read the whole of the section it does not A writ of 
error shall not be necessary or used in any suit or proceeding in 
error on the Revenue side of the Court of Exchequer, and the 
proceeding to error shall be a step in the cause, and shall be 
^* taken," (that is existing proceedings in error which may be 
already taken, either under this or under any other Act,) " in 
*^ manner and subject as to such terms and conditions as to 
<^ giving bail or security as may be directed by any rule or 
'* order made by the Barons under this or any other Act or 
*< Acts of Parliament* That is to say, the writ of error being 
abolished, they may direct the manner in which the proceed- 
ings in error are to be taken ; they may abolish the assignment 
of error and joinder in error, which was a mere form, and they may 
substitute the notice in error ; they may in fact adopts I diould 
say, all the provisions upon that point Your Lordship sees 
that the beginning of the section is taken from the 148th section 
of the Common Law Procedure Act of 1852 : « A writ of error 
" shall not be necessary or used in any cause, and the prooeed- 
" ing to error shall be a step in the cause, and shall be taken in 
'< manner herein-after mentioned," and so forth : and ihen there 
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are following that a variety of provisions respecting the manner AHauMBst. 
in which error may be brought. '^— 

Lord GhancelloT. — The 148th section goes on to say that " the ^" !^* 

" proceeding to error shall be a step in the cause, and shall be Mr. MellisL 

" taken in manner herein-after mentioned ;" and the 19th section 

of the Queen's Remembrancer's Act says, that it ** shall be a step 
'^ in the cause, and shall be taken in manner and subject as to 
" such terms and conditions as to giving bail or securitv as may 
*' be directed by any rule or order made by the Barons, 

Mr. Mellisk — Yes, ray Lord. Then that would clearly show 
that the Barons might adopt the subsequent sections 149 and 
150, which relate to the manner in which error is to be brought, 
as directed by the Common Law Procedure Act. 

Lord Chancellor, — ^Your observation was that the express 
terms of the 19th section excluded the possibility of holding that 
the 26th section applied to error. I only want you to deal with 
those words to which I call your attention. 

Mr. MeUiah. — My Lord, what I submit is, that the power to 
make rules, which is given by the 1 9th section with reference to 
proceedings in error, is quit© sufficient for any ptirpose for which 
tlie Barons were required to mate rules with reference to pro- 
ceedings in error, because your Lordship will observe what the 
1 49th section goes on to say, " Either party alleging error in: law 
" may deliver to one of the Masters of the Court a memo- 
" randum,'* and so forth ; and then it deals with bail in error ; 
and then there is to be a suggestion instead of assignment and 
joinder in error, that is section 152 ; and then there is the mode 
as to how the roll is to be made up. 

Lord St. Leona/rds. — I see that there is a provision which 
bears upon the former part of the argument as to how the orders 
shall come into operation. There is an express saving clause at 
the end of that 19th section : *' Provided that notlnng herein 
" contained shall invalidate any proceedings already taken or to 
" be taken by reason of any Writ of Enror issued before the 
'' commencement of this Act, or before such rules and orders 
" come into eflfect.*' That refers not only to the Act, but to the 
rules and orders which might be made under the Act. There is 
another matter as to which I do not know that it has been 
observed upon, but I may have missed it, with respect to sec- 
tions 26 and 27. If section 26 iaf intended to have the extended 
operation for which the Crown contends, it is singular that the 
power should have been there confined to the Chief Baron^ and . 
two or more Barons ; while in the i7th section, which deals on 
with forms of writs, the Lord Chief Baron, and the Barons 
generally, should all have been required to make the alterations, 
so that matters of form required all the Court, but matters of 
Legislation, for that is what in fact it is, could have been executed 
by three of the Judges. 

Mr. 2/^BM.— Surely, my Lord, it is what one would expect 
in the Legislature, that the power to make rules with reference 
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Akoumbnt. to Courts of Error should be more limited than the power to 
make rules with reference to the Court itself And that I 
submit is what accounts for the limited power to make rules 

Mr.MeiHsh. which is given by section 19, and the more extended power 

to make rules which is given by section 26. As respects 

the Court itself, you would naturally expect a much more 
extended power over the practice and pleadings in the Court 
than would be given to the Barons of the Exchequer over 
Courts of Error setting on causes coming from their own Court. 
Therefore you find that their power by the 19th section is con- 
fined to making rules respecting the manner in which proceedings 
in. Error shall be brought, and it does not give them any power 
to make rules over what I may call the practice of the Court of 
Error itself The Court of Error is to regulate its own practice, 
and no power to interfere with that is intended to be given to 
the Barons of the Exchequer. But as respects their own pro- 
ceedings, one would naturally have expected that they should 
have a very much more extended power ; and yet if the con- 
struction contended for by the Crown is correct, first of all 
the power to make rules under the 19th section is entirely 
superfluous, and would have been included in the power 
given by section 26, and next if the process, practice, and 
mode of pleading on the Revenue side does apply to the 
Courts of Error, there is given apparently to the Barons of 
the Exchequer the power to make rules respecting the practice of 
Courts of Error which it is very extraordinary that they should 
have. I cannot see how, if the contention on the part of the 
Crown is right, it must not be admitted that the Barons of the 
Court of Exchequer have power to regulate the practice of Courts 
of Error when sitting in error upon the Revenue side of the Court 
of Exchequer. But if you construe the 19th section as contain- 
ing the only power to make rules in respect of error, and the 
26th section as containing the power to make rules in the Court 
itself, then the two sections are perfectly consistent with each 
other. Each deals with its own matters, and deals with them as 
one would expect, giving a narrowly, confined power to make 
rules with regard to Courts of Error, and giving a more extended 
power to make rules with regard to the process, practice, and 
pleading of the Court itself 

Now, my Lords, the learned Judges in the Courts below have 
relied greatly upon the provisions of the Common Law Proce- 
dure Act, which they say make the word /' Courts " and the 
words " Courts of Common Law at Westminster *' include the 
Courts of Error as well as the Coiurts below, and they make the 
process, practice, and mode of pleading of the Courts below as 
they say include the process, practice, and mode of pleading of the 
Courts above. Now when you really examine the Common Law 
Procedure Acts themselves, I think it will be found that the Acts 
do nothing of the kind. That the Acts are perfectly correct in 
invariably distinguishing between the Courts of Error and the 
Courts below, and that the Courts of Error are never mentioned, 
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and they are never included, except when they are mentioned in Argument. 
express terms. ~-" 

Now, my Lords, my learned friend Sir Hugh Cairns has ^ f^* 

already pointed out to your Lordships, that though the learned Mr. MelUsh. 

Judges, especially the Lord Chief Justice, used language in their 

judgment which would lead one to suppose that the words 
'* process, practice, and mode of pleading'' are repeatedly used in 
the Common Law Procedure Act, in point of fact they are used 
nowhere except in the recital to the Act of 1852 and in the title 
to the Act of 1864. Now in the recital to the of Act 1852, do 
they intend to include the Courts of Error as well as the Courts 
below, with regard to the expression process, practice, and mode 
of pleading ? 

Lord Ghancellor, — I do not think you need go much into 
that. 

Lord St Leonards, — You cannot take titles of Acts as operat- 
ing much upon the construction of the words in the sections, nor 
can you take a preamble against what you find in a positive 
enactment. 

Lord Ghancellor. — ^The title of an Act is quite of modem intro- 
duction. 

Mr. Melliah. — Then, my Lord, I would only just read to your 
Lordships what the 227th section itself says. '* In the construc- 
" tion of this Act the word ' Court ' shall be understood to 
" mean any one of the superior Courts of Common Law at 
" Westminster in which any action is brought." So that the 
Act itself puts a construction upon the word " Court," the 
meaning of which is that the word " Court " shall not include 
Courts of Error, because it is to mean any one of the superior 
Courts of Common Law at Westminster in which any action is 
brought ; and does not " the Revenue side of the said Court " in 
the said Queen's Remembrancer's Act bear the same meaning ? 
Does it not mean the Court in which the proceeding is com- 
menced ; the Court of first instance ? and that is followed 
throughout the Act. My learned friend the Attorney General 
I am certain^ cannot show a single section in the Common Law 
Procedure Act of 1852, or in the Common Law Procedure Act of 
1854, where the word " Court " or the words " superior Courts of 
Common Law at Westminster " are used so as to include Courts 
of Error. I say that in every single section, and without a 
single exception wherever the Courts of Error are intended to 
be included, they are included in express terms. 

Well then, my Lords, does the making of rules respecting the 
process, practice, and mode of pleading in any ordinary sense of 
the term include giving a new right of appeal ? Are we here 
discussing a question of practice or a question of jurisdiction ? 
If this rule is a valid rule, is the practice of the Court below 
altered, or is the practice of this House altered, or is the juris- 
diction of this House as a Court of Appeal enlarged ? Surely 
nobody using any plain or ordinary language would say that the 
effect of this rule was to alter the practice of the Revenue side 
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Aroumeht. of the Court of Exchequer, or that the eftect of this rule was to 
alter the practice of the House of Lords. Surely, my Lords, 

anybody would say that the effect of this rule was to give a new 

Mr, Mellish, right ; that the effect of this rule was to enable the House of 

Lords to hear an appeal upon matters on which they could not 

otherwise hear before an appeal ; that the effect of this rule was 
to give a new jurisdiction. 

Lord St ietmarcfe.— The contention upon the other side 
is, that the Barons can give the right of an appeal to this House ; 
but it is not pretended that there was any power to regulate the 
proceedings in this House. But although they cannot regulate 
the proceedings, when a case reaches this House they may give 
the power for the first time to come to this house by way of 
appeal. 

Mr, Mellish. — Yes, my Lord, that is the argument adduced ; 
but in any ordinary language is that, included in the meaning 
of a rule respecting practice ? Is that adopting a provision 
respecting practice, or is it giving a new right of appeal ? 



Adjourned to to-moi^ow at half past ten o^ clock 
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Tuesday, 15th March 1864. 

Mr, Mellish, — My Lords, the first observation I wish to make 
to your Lordships this morning is once again to call your Lord- 
ships' attention to the 26 th section of the Queen's Remem- 
brancers Act, with a view of suggesting what I think may be 
the true explanation respecting the reasons why we find two 
powers to make rules in that section, one, a power at the dis- 
cretion of the Barons, another, a power in which they are to 
follow the provisions of the Common Law Procedure Acts ; and 
that is this, all proceedings upon the Revenue side of the 
Court of Exchequer may be divided into two classes perfectly 
distinct from each other ; proceedings in rem^ and proceedings 
in personam. As far as regards proceedings in personam, they 
are precisely analagous to actions in the Courts of Common 
Law. They are, in fact, actions at the suit of the Queen to 
recover debts due to the Crown, to recover damages for breaches 
of contract with the Crown, to recover damages for injuries to 
the property of the Crown, to recover possession of the property 
of the Crown wrongly detained by a subject. They are simply 
aotions in which the Crown is plaintiff. As far as regards 
actions of that nature, except in one or two peculiar matters 
arising from the prerogative of the Crown, such as the right of 
the Attorney Qeneral to have the last word, and so on, they are 
precisely analagous to common actions, and there seems no 
reason why the whole procedure of the Common Law Procedure 
Act in other Courts should not be applied to them, just as has 
been done with regard to petitions of right, where by the 
Legislature itself the Common Law Procedure Act has been 
applied. 

As respects proceedings in rem the case is totally different. 
The larger part of the proceedings on the Revenue side of the 
Court of Exchequer are proceedings in rem^ and commence by 
the seizure of the res, — the ships, or whatever else it may be, upon 
the idleged ground thai they are forfeited to the Crown. When 
that seizure has taken place any person who alleges that he has 
an interest in them, and makes an affidavit that Ihe has an interest 
in the thing seized, may come forward and claim it. And then 
there are proceedings by which the question whether it has 
actually been forfeited or not is tried between the claimants and 
the Crown. But in those proceedings, if you look at them, there 
la no plaintiffl I )tnow that if you look at this very case, which 
is a proceeding iti rem^ it does so happen that the persons who are 
the claimants are among the persons charged with having been 
the persons who equipped the ship and occasioned the forfeiture. 
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But that is a matter totally accidental ; but a large number of other 
persons, including persons unknown, are charged also. It might 
have happened that the person claiming the ship had nothing 
whatever to do with the cause of forfeiture. Therefore, proceed- 
ings m reTn are totally distinct, both as to the procedure with 
which they begin, as to the necessary pleadings with which the 
cause is conducted, and as to the execution which takes place 
at the end of the proceedings, because the nature of the execution, 
if the defendant gets the verdict, is, that a writ of dimoveas 
ma/iivs as to the thing is issued. 

Lord Kingsdown. — It is not a writ of dimoveas manus, I 
think. 

Mr, Attorney Oeneral. — No, my Lord ; it is a writ of delivery. 

Lord Grcmworth. — It is substantially the same thing. 

Mr. Mellish, — Yes, my Lord. Therefore, what I suggest to 
your Lordships is this, that the reason why we find the two 
descriptions of rules in the 26th section of the Common Law 
Procedure Act is this, that the first power to make rules as to the 
'^ process, practice, and mode of pleading on the Revenue side of 
" the Court of Exchequer," at the discretion of the Barons, was 
intended mainly to apply to proceedings in rem, with respect to 
which the Common Law Procedure Act contains no provisions at 
aU. Your Lordships are aware that the Common Law Courts 
have no jurisdiction at all in cases m rem ; their jurisdiction 
is entirely m personcmi. The Court of Admiralty is the only 
Court which has a jurisdiction in cases of proceedings in rem. 
The rules of process, practice, and mode of pleading, which 
you find in the Common Law Procedure Act, and which you 
find in the rules of the Court of Exchequer upon the Plea 
side, are aU rules with reference to proceedings m personam. 
Therefore, what I suggest to your Lordships is, that the reason 
why you find two powers given to make rules in the 26th section 
is, that it was intended that the Barons, with reference to pro- 
ceedings i/n rem, where the Common Law Procedure Act would 
aflbrd no guide, should have the power to make rules relating to 
process, practice, and pleading. But as respects proceedings in per- 
sonam,, where the Common Law Procedure Act would be strictly 
analogous, and might be made in most respects to apply, there it 
was intended that they should have the power to adopt the rules 
of the Common Law Procedure Act, so as to make the practice at 
the suit of the Crown similar in its procedure to the practice at 
the suit of a subject. 

Now, my liords, if that is the tnie explanation of the reason 
why you find this double power to make rules, then there will 
not be the slightest necessity that the words " process, practice, 
" and mode of pleading," in the first clause of section 26, should 
bear any different meaning from what they bear in the second 
clause. There would be no reason why the " Revenue side of the 
" Court " should not be interpreted to mean the same in both 
parts of the clause. The power to make rules in the first part 
is just as extensive as the power given in the second part, and 
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the only reason why the provisions of the Common Law Pro- Akgumbnt. 
cedure Act are applied to the first part and not to the second •"TT" 
is because they are only applicable to the particular subject of ^ ^' 

proceedings in personam. Therefore, that view of it confirms Mr. MelUsh. 

what we contend for, namely, that the 26th section relates 

exclusively to what in ordinary language is process, practice, 
and mode of pleading in the Court itself, and that the Revenue 
side means the Revenue side of the Court of Exchequer itself, 
and nothing else, and that the proceedings in error are not 
recognized by the 26th section at all, the only power giving the 
right of making rules respecting proceedings in error being the 
power contained in section 19. 

I submit, my Lords, that that will account for what I said 
in addressing your Lordships yesterday seeming somewhat 
unaccountable, namely, why, besides introducing the provisions 
of the Coiimion -Law Procedure Act in the second power to 
make rules the Legislature also introduce into the section the 
words " any of the rules of pleading and practice upon the Plea 
" side of the said Court/' Of course the rules as to pleading 
and practice upon the Plea side of the Court relate exclusively 
to actions m peraonamy because there are no actions in rem 
upon the Plea side of the Court. Take the instance of the rules 
of pleading in an action of trespass brought by the Crown. You 
might adapt those rules, and in an action of breach of contract 
might very easily adapt them, to an action for a breach of con- 
tract brought by the Crown ; but you could not adapt the rules of 
pleading established with regard to a personal action to the 
pleas in a proceeding in rem, the two things being distiact in 
their nature. Therefore, as it is quite clear that the rules of 
pleading and practice upon the Plea side, where they occur in 
the second part of the rule, are intended exclusively to refer to 
rules for pleading in actions i/n personam. I submit that the 
provisions of the Common Law Procedure Act are also so in- 
tended, and that this is the true explanation why you find two 
powers given in this section to make rules. 

Now, my Lords, [ wish to make one observation with refe- 
rence to a question which was put by Lord Wensleydale to my 
learned friend. Sir Hugh Cairns, namely, whether there was 
any authority for saying that a right of appeal can only be 
given by express words. Now, my Lords, I will read what I 
find in Mr. Dickinson's Guide to Quarter Sessions, 5th edition, 
at page 626. There it is said, '^Appeal, according to the 
" general use of the word, signifies a complaint to a superior 
" tribunal of the erroneous judgment of an inferior one, and is 
" in the nature of a writ of error brought in order to avoid or 
" quash it. The only application of this remedy with which 
*' we have any concern here is in reference to its use in bringing 
** the orders or convictions of justices acting out of General or 
** General Quarter Sessions to the review of those tribunals." 
" The right of appeal is a qualified right." 
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Lord ChomceUor. — WliAt are the eases cited ? 

Mr. Mdliah — I am going to cite the casoB^ my Lord. 

Lord Ghancellor. — ^That is not altogether the sort of book to^ 
to read to the House, is it ? 

Mr, Mellish.: — ^There are several cases cited, my Lord, in the 
note ; but the clearest case on the subject is the case of the Queen 
against Stock, reported in the 8th volume of Adolphus and Ellis, 
page 405. The marginal note is this : — " The Church Building 
^' Act, 59th George Srd, chapter 134, section 39, empowers the 
*' commissioners to order the stopping up of footways which 
*' appear to them unnecessary, in churchyards, provided the same 
'< be done with the consent of two Justices, and on notice being 
" given in the manner and form prescribed by Statute 55th 
" George 3rd, chapter 68. Schedule A. of that statute gives a 
" form of notice of an order for stopping up a. useless of road, 
*^ and the form states that such order will be enrolled at sessions, 
" unless, upon an appeal against the same, to be then made, it be 
" otherwise determined. Section 3 of the same Act empowers 
" any party aggrieved by such order to appeal to the sessions, 
" upon fidving ten days' notice to the surveyor of the highways. 
" Held,' that Statute 59th George 3rd, chapter 184, section 39, 
" though incorporating the form of notice annexed to Statute 
'' 55th George 3rd, chapter 68, did not hereby give an appeal 
" against an order of the commissioners for stopping a footway ; 
" for that an appeal cannot be given by implication only." I 
do not think it is necessary to go through the provisions of 
those sections, as I cited simply to show the principle upon which 
the Court decided it. 

Lord Denman says, *' as to the question whether or not an 
'* appeal is given by the reference in Statute 59th George Srd, 
*' chapter 134, section 39, to the former statute, I confess I am 
" strongly of opinion that it was intended ; but on the whole 
" I cannot say that is done." Your Lordships see that Lord 
Chief Justice Denman draws the inference that the Legislature 
intended to give an appeal, but he says because they do not say 
so in express terms there is no appeal. Chief Justice Abbott 
says, in Bex v. Hudson, (which is reported in the 4th volume 
of Bamewall and Alderson, page 521,) " speaking, not fiom any 
'* authority, but from his own observation, that a right of appeal 
" cannot be implied, but must be given by express words."' That 
is in Bex v. Hsmson. 

Lord Cram/worth. — You are reading that from the judgment 
in the Queen v. Stock. 

Mr. Melliah. — Yes, my Lord. Lord Denman, as the authority 
for what he says, cites what was said by Lord Tenterden, speaking, 
not from any authority, but from his own observation, that a 
right of appeal cannot be implied, but must be given by express 
words. 
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Then Mr. Justice Littledale says, " We cannot liere intend a Abgument. 
*' power of appeal. I admit that the words of Statute 55th George T^ 

*' 3rd, chapter 68, Schedule A., must be considered as if introduced ^ !^* 

" in Statute 59th George 3rd, chapter 1 34, section 39, and perhaps Mr. MeUish 

" if a power of appeal could be implied it would be so here ; but 

" Chief Justice Abbott says, in Bex v, Hanson, that that power 
" cannot be given by implication." 

Mr. Justice Patteson says, " The Act of 59th George 3rd stops 
" short of expressly giving an appeal. The dictum in Rex v. 
" Hanson, that a certicn^aH lies unless expressly taken away, but 
*' an appeal does not lie unless expressly given, seems to be dear 
'' law.'' 

Mr, Justice Williams says, *' There are innumerable instances 
*' where an appeal is given in terms, but no case has been men- 
" tioned in which it has been given by implication. By the 
" reference to Statute 55th George 3rd chapter 68, on the subject 
*' of notice, an appeal seems to have been contemplated, but it 
" should have been expressly given." That, as your Lordships 
will see, is a very clear decision of all the four Judges of the 
Court of Queen's Bench, adopting the previous decision of Lord 
Tenterden, that an appeal can be only given in express terms. 

The only other part of the case to which I had intended to 
call your Lordships' attention was the judgments in the Court 
below of a majority of the learned Judges. Your Lordships* 
attention has been called, at very considei*able length, to the 
judgments of the minority of the learned Judges who gave the 
decision in favour of the Crown. But after fuU consideration I 
do not think I should usefully occupy your Lordships' time in 
going through the judgments of the majority. I only refer to 
them now that it may not be supposed because we have not read 
them that we do not very strongly rely upon them ; but the fiact 
is that the judgments upon our side turned upon very simple 
matters and plain principles. The learned Judges say, " Process, 
" practice, and mode of pleading" must be taken in their 
ordinary meaning. An appeal ought to be given in express 
terms. It is not to be supposed that such an extraordinary power 
as the power to give an appeal from their own judgment is to 
be given to the Court of Exchequer by implication. 

But there is just one single sentence of Mr. Justice Mellor's 
judgment, and one also of Mr. Justice Crompton's, whicli I will 
read to your Lordships, as they appear to me to contain the 
whole essence of the case. Mr. Justice Mellor says, at page 170 
of the printed case, letter I., " There may be, and probably are, 
" considerations which might render such a power inexpedient 
" in Revenue suits ; and it can scarcely be imagined that the 
" propriety of giving such a power escaped the consideration of 
" the Legislature when the special provisions above referred to 
" were fiamed. The omission of such a power, whilst other 
*' provisions are made for appeal and write of error, leads me 
'^ to the conclusion that this larger power of appeal was inten- 
" tionally omitted from the Act/' Then his Lordship says, what 
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Aroumsnt. I say contains the whole essence of the case, "The answer 

attempted to be given to this view is that the right of appeal 

is matter of practice, confounding, as it appears to me, the dis- 

Mr. Mettish. " tinction between the light and the rules which regulate the 

« rightr 

Mr. Justice Orompton, at page 180, letter F., says, " I think 
" that the words process, pittctice, and pleading in the 26th sec- 
" tion cannot, without great straining, be construed as delegat- 
" ing the power of creating a right to appeal. The right of 
" appeal can hardly be process or pleading ; and as to the word 
'* * practice ' I cannot help thinking that there is a great diffe- 
" rence between the machinery of the appeal and the right of 
" appeal. The former might with less difficulty be called * prac- 
" tice/ but I have great difficulty in seeing how the giving a 
" right to appeal is 'practice.' " 

I^d St. Leonards. — ^That is identical with Mr. Justice 
Mellor^s opinion. 
Mr. MelUdh — Yes, my Lord. 



Rbplt. 

The Attorney 
General, 



REPLY. 

Mr. Attorney General. — My Lords, my learned friend Sir 
Hugh Cairns, at the outset of his address to your Lordships, 
made some observations which I have no doubt he thought 
pertinent and proper, as to the circumstances under which 
the rules now in question were made. I wish your Lord- 
shipd to understand what those circumstances really were ; 
whether or not I am right in supposing that your judgment in 
the case will not depend upon them. And in a very few words 
I will state what they were. Upon the first day of November 
Term, that is of Michaelmas Term, I appeared in the Court of 
Exchequer for the purpose and the sole purpose of asking for 
some enlargement of the usual time of four days which is allowed 
for making a motion for a new trial, on account of the difficulties 
which had arisen in settling any bill of exceptions, and having 
it properly signed. Upon that occasion it was intimated to me 
by the highest authority that there was no probability that those 
difficulties would be overcome; and the same authority intimated 
that it would probably be the better course to move for a new 
trial, and to take an appeal, if the matter should be decided 
upon any point of law, in the way provided by the Common 
Law Procedure Acts; the learned Judges being at the same 
time good enough to say that as far as it might depend upon 
the discretion of the Court I might be sure of a disposition upon 
the part of the Court to facilitate such an appeal, owing to the 
importance of the questions which might be involved. 

But a point was then called to the attention of the Court, 
I think in consequence of a suggestion by my learned friend 
Mr. Jones, who was with me, which seemed to have escaped 
the minds of the Court at the time ; namely, that the rules made 
in 1860, adapting the provisions of the Common Law Procedure 
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Act to the Eevenue side of the Court of Exchequer to a certain Bbplv. 
extent, had not extended quoad hoc ; and therefore that as the g-T^ 

matter then stood ^* 

5ir Hugh Cairns, — I do not remember that being said. The Attorney 

Mr. Attorney General, — ^What I mean is this; reference was 

made to the Common Law Procedure Act by my learned friend 
Mr. Jones. His meaning was of course that nothing had been 
done under the powers of the Queen's Remembrancer s Act 
which at that time made the appeal clauses of the -Act of 1854 
applicable to a proceeding of this kind. Then it was suggested 
that time should be taken to look into that matter, and that 
it should be mentioned again at a future day. Upon a sub- 
sequent day I stated to the Court that in compliance with the 
suggestion which had been made, that mode of proceeding 
having been strongly pressed upon u& as the most desirable, 
we had looked-into the matter, and it appeared that there was 
not then any power to appeal at all, as things stood ; but it 
appeared to us that the Court might have power to make rules 
imder the Queen's Remembrancer's Act, if it thought fit to do 
so, which if made before any motion had been made to the 
Court might have the requisite effect. 

Lord Chancellor, — Was this on the next day ? 

Mr. Attorney General, — It was on the third day of term, or 
the 4th of November, that I appeared in Court, and said that 
that was the result of our examination into the matter. I 
did not otherwise ask the Court to take the course they did 
than this, that the matter having been suggested to me, and 
I having, in deference to the suggestion of the Court, en- 
deavoured to ascertain what the state of the law was, stated 
I ^y apprehension to be that at present there would be no appeal 

i from any judgment from a motion for a new trial, but that it 

would be in the power of the Court, if they thought proper to 
I do so, to make rules, which, if made upon that day, might have 

that effect. Of course if they had that effect it would be quite 
equal as regarded both parties. If there was a decision given 
against the Crown, then the change might be in favour of the 
Crown ; if the decision upon the motion for a new trial were in 
favour of the Crown, then it would be the other way. All that 
I said beyond that was this, that of course I had not forgotten 
that in examining into such matters it was my duty not only 
to think of the present case, but also to think of any other 
cases which might arise. No reason had occurred to me, affecting 
either the subject or the Crown in general, which would make it 
inexpedient for their Lordships to make the rules, if they thought 
fit that such rules should be made ; assuming that they had the 
power. Their Lordships expressed a strong opinion that in their 
judgment it was desirable, so far as they could then form an 
opinion upon the subject, that their order should be general in 
that respect, for the sake of uniformity of practice ; and they 
intimated that the only reason, so far as they were able to judge, 

9413. L 
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Rttpiit* why this had not been done before was, that those who prepared 
-— " the former rules, probably those acting on the part of the Crown, 

^' had not thought fit to desire it. Their Lordships then took the 

The Attorney matter into their own hands entirely, and at a later part of the 
OenmU , ^^y the rules were issued in the form in which they appeared. 

I was acting (I do not complain of it the least in the world) 
under a species of pressure put upon me bv the Court. I was 
most unwilling to give up the remedy by bin of exceptions ; but 
it was stron^y urged upcm me that I should not be able to 
overcome the difficulties which existed as to that, and that in 
this way justice would be completely done. I desire to get no 
advantage firom referring to these circumstances in the present 
argument. I know very well that your Lordships' judgment 
must be independent of the circumstances of the particular case. 
But 1 hope that nothing which has been said will have left upon 
the minds of any of your Lordships any impression that there 
was any attempt upon the part of the Crown, or upon the part 
of those who unworthily represented the Crown, upon that 
occasion, to obtain for the purpose of this particular case any 
advantage whatever. 

Sir Hugh Cairns. — ^Allo w me to interpose^ in order to disclaim 
putting it in such a way. 1 only said, attributing the best 
possible motives to everybody who had had to do with the 
n^aking of those rules, We had a right to haV6 them examined 
IU9 the cirouinstances of the case threw light upon them* 

Mr. Attorney QeneixkU — t made no compltdnt of what my 
learned friend had said* At the satne time the matter had been 
l^ferr«d to in a manner which made me anxious that your Lord- 
ships should understand how it had taken placd» 
. Lord St Leonarde.-^I understand that th^ orders were made 
Upon the same day in November term, 

Mr* Attorney Oe^MraL-^Yes, my Lord, ftnd for that I am to 
this extent i^ponsible, that I pointed out to their Lordshipg 
that a question might possibly arise> if the orders w(^r6 made after 
the motion had been made, which might not arise) at all events 
in the same Way, if they Were made before. 

Lm*d iSt Leonards. — ^The orders were made for this Very case. 

Afn Attorney Geneml — ^Beyond all doubt, my Lord ; that is 
clear. 

Lord VhtmceUoir, — We quite understand. You wei*e desirous 
. of communicating to the House what the SouSe in reality com- 
prehended, that that suggtsstion of making the orders, and the 
preiBsur^ upon you to absent to this course, cahie f^om the Court. 

Mr^ Ai^rTkey G^Hen*t.-«^ust so, my Lord \ but 1 do not wish 
to b(S understood aB complaining of the Court in toy way wbat- 
eveiH 

Sir Hugh C^irM.-^Thi^ only 6ontrove:6sy between us would 
be thi«j— thtti, as I read the shorthiemd writer's notes; the first 
mention of the Queen's Remembrd-ncer's Act, and the power to 
make orders undei: it, did hot fall &om the Coult> but from 
tiie counsel for thi^ Q:x>wn» 
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Lord Chancellor. — The learned Attorney General has stated Bbplt. 
that it was suggested by his junior that the rules made in 1860 777 
would not be appUcable. 3rdiJay. 

Mr, Attorney General — Yes, it was suggested by Mr. Jones The Attorney 
to me ; and the Court had intimated, in the first place, that the GWd^» 
right of appeal had been given, either by the Acts of Parliament 
or by the rules made under them. 

Lord St. Leonanrds. — It was quite clear that it had not been 
done by the rules made in 1860. 

Mr. Attorney General — No, my Lord ; it had not, of course. 

Now, my Lords, I wiU pass from that, and notice briefly the 
criticisms made by my learned friend, Sir Hugh Oaims, upon the 
orders themselves. I think them, I confess, very ineffectual 
criticisms. Of course there may or may not have been the 
power to make the orders ; there may or may not be the power 
of applying those orders, if made, to the present proceeding ; but 
I protest against the criticisms which say that, if there was the 

!)ower, the orders are not properly and effectually made. My 
earned friend criticised the terms of the 3rd, 4th, 5th, 9th, and 
1 1th rules ; and, if I rightly understood him, he contended 
that they were ineptly and inefficiently made, even supposing 
there might have been the power to make such rules. He founded 
himself upon the word " adapt," which of course, as your Lord- 
ships will not have forgotten, exists in the 26th section, the 
section conferring the power, and which is in fact necessary 
there, because, as to certain forms, names of officers, and the like, 
adaptation is requisite if the provisions are to be applied to the 
Court of Exchequer. 

Now, my Lords, the first clause which my learned friend 
observed upon was that which he noticed in the outset, the 8rd, 
in which the words occur, " the Court of Error, the Exchequer 
" Chamber, and the House of Lords shall be Courts of Appeal 
" fortius purpose ;" and my learned friend repeated the argument 
which he used in the Court of Exchequer Chamber, to the effect 
that in the Acts of Parliament, the Common Law Procedure 
Acts, the term " Court of Error " means the Queen's Bench, as the 
Court of Error from some particular inferior local Courta Now, 
my Lords, there is not the slightest foundation whatever for any 
such an interpretati6n of the words. Of course, in a case where 
error lies to the Queen's Bench, then the words *' Court of Error " 
will apply to the Court of Queen's Bench for that reason. But 
if you look at the principal clauses themselves of the Common 
Law Procedure Acts, where the term *' Court of Error" is used, 
and from which we shall learn its meaning in these statutes, you 
will find that there is not the least pretence whatever for so 
limited or bo special an application of it. The 166th to tiie 
167th sections of the Act of 1852 are those which upon that 
point are material. I do not think that the words " Court, of 
Error " occur in tlie 164th section. I am referring to the Act of 
1862 ; and I call attention to clause 165 and the two following 
clauses. This expression^ '' the Court of Error," occurs in the 

L 2 
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Reply. Common Law Procedure Act, 1862, and the manner in which it 
V"* is used there will, I apprehend, most clearly govern the interpre- 

j^' tation of it aa it is used in all these acts, unless indeed we find 

The Attorney (which we do not find in any one of them) that the interpreta- 
Genera l. ^Jqj^ clause gives it a different sense. 

Lord Chel/maford. — ^The term " Court of Error " is used in the 
Act of 1854. 

Mr. Attorney General. — ^I know it, my Lord. I went to the 
Act of 1852 in the first instance. I spoke of the Act of 1852, 
and I was referring to section 154, owing to something which I 
overheard said at my side. Now section 165 of the Statute of 
1862 introduces us to this expression ; it says, '^upon such sugges- 
tion of error " (which is that pointed out by the preceding sec- 
tion) " alleged and deemed being entered, the cause may may be 
" set down for argument in the Court of Error, in the manner 
** heretofore used, and the judgment roll shall, without anj'^ writ 
" or return, be brought by the Master into the Court of Error 
" in the Exchequer Chamber before the Justices,'' and so on ; 
and a few lines down it goes on, " and the Court of Error shall 
" and may thereupon review the proceedings," And then sec- 
tion 166 provides that Courts of Error shall have power to quash 
proceedings. Section 157 says that Courts of Error shall in 
all cases have power to give such judgment and award such 
process, &c. The expression " the Court of Error " is a general 
expression used for the proper Court of Error; which will be the 
Exchequer Chamber in cases where no other Court of Error in 
the first instance is specially pointed out. 

In the same Act of Parliament, clauses 228 and 233 relate to 
those particular local Courts which my learned friend Sir Hugh 
Cairns referred to. But, first of all, with respect to clause 228, 
I beg my learned friend's pardon about that. He assumed that 
the Queen's Bench was by this Act made a Court of Error for 
all the local Courts of Record to which Her Majesty might 
think fit, by the power given to her, at any future time to apply 
the provisions of this Act. But that is not so ; there is not a 
word about the Queen's Bench being a Court of Error fix)m 
those Courts. 

8vr Hugh Cavma.*—! said that by law the King's Bench is 
the Court of Error of the Inferior Courts of Record. 

Mr. Attorney General. — Of course, my Lords, if it is the 
Court of Error in those cases, not by virtue of anything 
expressed in this Act, but because by law it is the Court of 
Error, which is my very argument, for that reason, and not 
because any technical sense is put upon the words by this Act 
of Parliament, error from those Courts would go to the Queen's 
Bench; and accordingly we find that in clause 233 it is pro- 
vided, that " as to proceedings in error, the Court of Queen's 
** Bench shall still be the Court of Error from the said Court 
" of Common Pleas at Lancaster and Court of Pleas at Durham." 
The words *' Court of Error" are nomen generale throughout 
the Act, signifying the proper Court of Error, whatever it may 
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be ; which in some cases is the Court of Queen's Bench, but Reply. 
which in cases coming from the Court of Exchequer and the TT' 

other Superior Courts at Westminster is the Court of Exchequer ^ ^' 

Chamber. And there is i^othing whatever in the Act of 1854 The Attorney 
to vary that construction ; nor is there in the Queen's Remem- General. 
brancer's Act ; on the contrary, on the face of the Queen's 
Remembrancer's Act, the Court of Exchequer Chamber is dis- 
tinctly referred to as the Court of Error from the Exchequer. 
As far as that goes, — whether the expression be superfluous when 
applied to the Court of Exchequer Chamber or not, I care not,— - 
it does not vary the sense, nor introduce a reference to any other 
Court, when we are dealing with the Court of Exchequer. 

With reference to the other clauses, the criticisms of my 
learned friend were, if possible, stiU more nugatory. The 4th 
rule is in these terms : " No appeal shall be allowed unless notice 
" thereof be given in writing to the opposite party, or his 
^* attorney, and to the Queen's Remembrancer." That is exactly 
a case, and a proper case, of the necessary adaptation, because 
the language of the Common Law Procedure Act of 1852 is, 
" one of the Masters of tlfe Court." There are, I believe, no 
Masters to discharge that office on the Revenue side of the Court 
of Exchequer ; the Queen's Remembrancer is the corresponding 
officer. And the very word "adapted" is used, in order that 
such an adaptation as that should be made; and here it neces- 
sarily and properly is made. 

Then we come to the 5th rule, upon which my learned friend 
made some observations which I hardly followed. The rule is 
tliis : " The appeal berein-before mentioned shall be upon a case 
'* to be stated by the parties (and in case of difference to be 
^' settled by a Court or a Judge of the. Court appealed from)." 
My learned friend said, those words ought to have been altered 
for the purpose of adaptation, because they are the very words 
of the Common Law Procedure Act, and in the Common Law 
Procedure Act would be applicable to the Court, whatever it 
might be. But they are just as applicable to the Court of 
Exchequer, which is the Court appealed from, and of coui-se a 
Judge of the Court appealed from is a Judge of the Coui-t of 
Exchequer. It is perfectly plain, therefore, that there is nothing 
in that criticism. 

Then, my Lords, I will take the 9th rule, upon which a very 
similar criticism was made, turning upon the words of the Act of 
Parliament. The words are : " Upon an award of atrial de novo 
'^ by one of the Superior Courts." Here yoni have the adaptation, 
in which of course the words are "the Court," because we are 
only dealing with this particular Court, therefore the words *' the 
*' Court," as applied to the Exchequer, are perfectly apt. 

I need not dwell upon what my learned friend said about 
rule 11. The words are taken out of the Act of Parliament. 
" Upon motions founded upon affidavits it shall be lawful for 
" either party, with leave of the Court or a Judge, to mak- 
'• ?tffidavits in answer to the affidavits of the opposite party upon 
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BKFtT. ** any new matter arising out of such affidavits, subject to all 

"— " such rules as shall hereafter be made respecting such affidavits.*' 

* ^* The words mean substantially the same in the one case as in the 

The Attorney other. 

General All these criticisms^ my Lords, therefore fall to the ground, and 

' I now come to the substance of the argument with respect to the 
power to make such rules being given to the Court of Exchequer. 
I will first take upon that head the general proposition which is 
advanced as to its being impossible to give an appeal by implica- 
tion, and especially the reference made just now by my learned 
friend Mr. Mellish to the cases of the King v. Hanson and the 
Queen v. Stock, in the 4th Bamewall and Alderson, and the 8th 
Adolphus and Ellis. Those cases, when examined, will not be 
found to lay down any arbitrary or technical rule. They merely 
say this : You must find by the due construction of the words 
that the appeal is actually given, and not infer merely a proba- 
bility that it may have been meant to be given. If you do not 
find words which are sufficient to work it out upon the fetce of 
the Act of Parliament, you must not infer it. 

The case of the Queen v. Stock is as good an illustration for 
that purpose as it is possible to desire. What was that case ? 
It appeared that by an Act of the 59 th George 3rd power was 
given to certain commissioners, the Church Building Commis- 
sioners, to stop up certain footways going across churchyards, and 
reference was made for the form of notice to be given to an Act 
of Parliament of the 55th of George 3rd, which enabled Justices 
under other circumstances to do the like thing, and as to 
them gave an appeal to the Quarter Sessions. The Court said^ 
we do not find, upon the construction of the words of the Act, 
that there is a general reference to the 55th George 3rd showing 
that what the Justices could do under that Act is to be done by 
the commissioners under this, with the same incidents and cir* 
-cumstances and consequenees in all respects. We find a reference 
for a limited purpose, as to the form of notice ; and, however 
rational it might have been to give that appeal from the com- 
missioners, as the appeal had been given from the Justices, we 
do not find that it has actually been done. Of course if your 
Lordships, in working out this Act, should find that that line of 
reasoning is really applicable, it may be proper to adopt it. But 
if you do not find that, I apprehend that you will not come to 
the conclusion that any general principle is established by that 
or any similar case, which is applicable to the case now before you. 

The. case of the Eang v. Hanson, which my learned friend only 
read firom the citation of it in the Queen v. Stock, is this [it is 
reported in the 4th Bamewall and Alderson, page 519] : — ^''The 
" defendant, on the 25th day of March 1820, was convicted in 
« the penalty of 501. by two justices for the west riding of 
" Yorkshire, for having, within three months last past, (to wit,) 
** on the 22nd day of February 1820, at EUand in the west 
" riding sold beer and ale by retail, to be drank and consumed 
" in bis bouse and premises, without first taking out an excise 
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^* licence authoriaipg Mm to do so, oontrary ta the 48th George Bepi.t. 

/' 3rd, chapter 148, section 5. Against this conviction the defen- 

** dant appealed to the next sessions held at Popttefraoti who ^^ ^' 

*' allowed the appeal, and quashed the conviction, no evidence fhe Attorney 
" being offered in support of it, upon which the jH»aeeedings were, General. 
'* removed into this Oourt by eertiorari. The Solicitor General 
'* on a former day obtained a rule nisi, calling on the defendant 
** to show cause why the order of sessions shoudd not be quashed, 
" upon the ground that no appeal lay tp the sessions from the 
" conviction in this case, and that therefore they had no jurisr 
'< diction to quash it.*' 

It was upon that argument, with respect to ihev^ being no 
appeal given by the statute, that the observations of Lord Ohief 
Justice Abbott were made. It appears that the matter arose 
thus !— The argument for the appellant was this :-^ The question 
arises under the 48th George 3rd, chapter 143, section 13, which 
provides, ^♦That all and every the powers, directions, rules, 
*^ penalties, forfeitures, clauses, matters, and things which in 
" and by an Act made in the twelfth year of the reign of King 
" Charles the Second, intituled, an Act for taking away the 
^' Court of Wards and Liveries, and tenures in eapite and by 
'* knights' service and purveyance;^ and for settling a revenue 
'* upon His Majesty in lieu thereof, or by any other law now in • 
" force relating to His Majesty's Reyenue of Excise, are provided 
" and established for managing, raising, levying, collecting, 
*' mitigating, or recovering, adjudging or ascertaining, the duties 
'* thereby granted or any of them, (other than in such cases for 
" which other penalties or provisions are made and preswibed by 
'* this Act,) shall be practised, used, and put in execution in 
'' and for the managing, raising, levying, collecting, mitigating, 
'' recovering, and paying the duties by this Act imposed, and 
" for preventing, detecting, and punishing frauds relating thereto, 
" as fully and effectually, to all intents and purposes, as if all 
" and every the powers, rules, directions, penialties, forfeitures, 
" clauses, matters, and things were particularly repeated and 
** re-enacted in this present Act/' 

Now by the 85th George 8rd, chapter 113, section 12, which was 
alleged to be an Act in pari mateHa to the 48th (Jeorge 3rd, 
chapter 143, an appeal was given ,to the sessions. TJie Court 
dealt with the case in this way :— The clause of reference in the 
48th George 3rd, chapter 143, only applies to such powers, be. ^^ aa 
** in any of the laws relating to His Majesty's Revenue of Excise 
" are provided and established for managing, raising, levying, 
*' collecting, mitigating, or recovering, adjudging, or ascertaining 
*' the duties thereby granted." Upon the construction of the 
clause of reference, it appeared to apply to Uws relating to ihat 
subject alone. Now the 85th George 8rd, chapter 113, imposed no 
duty, and was not an Excise law. It was not, therefore, one of 
the laws referred to. Its object was the regulation of poliqe j and 
the provisions were quite distinct from those of the 48th George 
3rd) chapter 143. It was upon that state of facts that the learned 
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Replt. Judge said, " The rule of law is, that, although a certiorari lies 

— - " unless expressly taken away, yet an appeal does not lie unless 

^ ^ ^^ * ** expressly given by statute. No Act of Parliament can be 

TAe Attomof ^' produced giving an appeal in the present case. The order of 

GeneroL " sessions is therefore wrong, and must be quashed/' Upon the 

"""" construction of the Act the Comi; found that the Acts referred 

to did not include that which was relied upon as giving an 

appeal in a different case. Therefore the question was reduced 

to this: — Does an appeal exist from the Justices where it is 

not given ? And the Court only determined that an authority 

must be shown in some way or other in order to create the 

right of appeal. I think, therefore, that the general argument 

will not be found to relieve your Lordships in any way from the 

necessity of going into the particular argument upon the Act, 

and construing the Act before you, which is what we desire to 

be done. 

I will take now, my Lords, the next branch of the argu- 
ment ; the argument from the other express provisions in 
the Queen's Bemembrancer's Act, anterior to the 26th section. 
My Lords, I will just classify those provisions in this way. I 
will first of all make a few observations upon such of them as 
do not relate to the subject of error or appeal ; then upon those 
• which do, other than the 19th section ; and, lastly, upon the 
19th section. In the first place, I do not at all admit, and the 
learned Judges of the Court of Common Pleas who were in the 
minority in the Court below did not admit, for a moment^ that 
you were to cut down the general power of applying the pro- 
visions of the Common Law Procedure Act, by inferring that 
nothing similar to that expressly applied in the particular ante- 
cedent provisions was within that power. My Lords, I cannot 
help thinking that the least attention to the provisions them- 
selves which have been referred to shows, that nothing could be 
. more arbitrary or unsafe than such a mode of construing the 
power in the 26th section. For there are three clauses which 
relate to matters which are not error or appeal ; the 9th, 16th, 
and 17th. Take the 9th; the very first of those which are 
printed, "Section 222 of the Common Law Procedm-e Act, 
" 1852, for the amendment of defects and errors in any pro- 
" ceeding in civil causes, and concerning the costs and terms of 
" such amendment, shall extend to all suits and proceedings 
" upon the Revenue side of the Court of Exchequer." The 
Legislature saw its way to the immediate and absolute adoption 
of that provision ; but can anyone seriously contend that if the 
Legislature had not done that itself, the adoption of that pro- 
vision concerning amendment would not have been within the 
scope of the power given by the 26th section to the Court itself? 
Lord St Leona/rds. — The argument is used in a different way, 
as I understood it ; namely, that where the Legislature intended 
a thing they expresed it. 

Mr. Attorney General — That is precisely what I understood 
the argument to be, my Lord, and for that reason, inasmuch a43 
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it is perfectly plain that the 26th section intends some more Reply. 
things to be done than what it has expressed. 31^5" 

iZrd St. Leonards, — ^That is what they say. ^' 

Mr. Attorney General. — I am going to deal, my Lord, with what The Attorney 
they say. The 26th section manitestly contains power to apply Genera l. 
provisions of the Common Law Procedure Acts of 1852 and 1854 
other than those which the Legislature has expressly applied. 
It will be found that those which the Legislature has expressly 
applied are in truth only those which are mentioned in the 9th 
section and those mentioned in the 10th and 16th sections. 
Those are the only provisions which it has expressly applied. But 
the express application of those does not for a moment warrant 
the inference, either that those provisions could not have been 
applied under the 26th section if the Act had been silent about 
them, or that, because those particular provisions are applied by 
the Act itself, therefore no others are meant to be appUed under 
the powers contained in the 26th section. 

Lord Ckancellor. — ^The argument on the other side is, that it 
is so improbable, from what the Legislature have done, that they 
would have left this important provision without a direct 
importation of it into the Act, that you ought not to construe 
the word " practice " so as to include it. 

Mr. Attorney General. — Yes, my Lord ; I understand that to 
be the argument. I wish, in order to show how very baseless 
that argument is, that you should observe to what a very limited 
extent the Legislature has expressly adapted the provisions from 
the Common Law Procedure Act itself, and how much it has left 
at large. There are, in truth, only three of these clauses which 
are directly and distinctly adopted by the Legislature out of the 
Common Law Procedure Act. 

Lord ChanceUor.-^Wovld you admit that argument itself as a 
principle of construction ? 

Mr. Attorney General. — No, my Lord ; I do not by any means 
whatever. I think it would be a most dangerous principle, but 
most especially dangerous when attempted to be applied to an 
Act of the scope of that before your Lordships ; when you find 
how very little has been done in the way of the direct application 
of any of the provisions of that Act by the Legislature itself, and 
how very large is the language of the power enabling the Court 
to apply those provisions. When we look at the little which has 
been done in the way of application of provisions of the other 
Act we find it is limited to these things ; first, this power of 
amendment, which plainly would have been within the general 
power, but which the Legislature thought it expedient at once to 
adopt. I can only suggest one view of the section which would 
carry it beyond that which my learned friend admitted the Court 
of Exchequer might have done, and upon that view the bearing of 
that section would be, I think, favourable to my general argu- 
ment. We may possibly suppose that that section, as to amend- 
ment, was introduced in order to cover the amendment of defects 
and errors in any stage of any proceedings in any suits upon the 
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Brplt. Revenue side of the Court of Exchequer, whether they were at 
TT" Nisi PHu8, or whether they were in the Court of Error, or any- 

J' where else. If it was introduced for that purpose, it would then be 

Ths Auom^ an example of the desire to extend, under those words, '^ suits and 
^^^*|*[|^ " proceedings on the Revenue side of the Court of Exchequer/' 
that salutary provision to every portion of the procedure in those 
suits, wheresoever it might occur. If it is more limited in its object 
than that, then I say it is still a thing which the Legislature has 
thought fit itself to do, but which, if it had not thought fit to do, 
might have been done under the 26th clause. 

Then, my Lords, we come to the 1 6th section, which incor- 
porates, as your Lordships wiU recollect, per eospre»8um, all the 
powers, authorities, and provisions contained in the 46th, 47th, 
48th, and 49th sections of the Common Law Procedure Act of 
1854, extending them to all suits and proceedings upon the 
Revenue side of the Court of Exchequer. Those words also show, 
as do the words of the 9th section, that the Legislature had in 
view the suits and proceedings on the Revenue side of the Court 
of Exchequer, and not. merely what might happen in the narrow 
sense of the word, when those suits and proceedings were abso- 
lutely intra quatuor muroa of the Court itself. Those sections, 
from 46 to 49 inclusive, of the Act of 1854, when we look 
at them, will be found also to be matter, which I think my 
learned friend concedes might, if the Legislature had not done 
it itself, have been introduced as matter of practice or procedure 
under the power granted by the 26th section. They are these. 
Without reading the detail of them, their nature will appear from 
the marginal notes. The first is, " Power to Court or Judge to 
'' direct oral examination of witnesses " *' before the Court or 
" Judge or before the Master." Then the next directs the ^' pro- 
'* ceedings before and upon such examination,'' including orders 
for the production of documents, to be mentioned in the rule or 
order, and which the witnesses are to bring. Then the next 
section refers to the examination orally of any person who refuses 
to make an affidavit. The 49th section is with respect to pro- 
ceedings upon order for examination, and it regulates the way 
in which the depositions are to be returned. In fact these clauses 
relate to new methodfi of compelling the examination of witnesses, 
which were unknown before. The Court has thought fit to 
introduce them at once, together with some similar provisions from 
an earlier Act of the 1st William 4tl}. Can anyone say that the 
introdujction of those provisions would tend to cut down and 
limit, as to other similar matters concerning evidence, witnesses, 
delivery, and the like, the general power which is given by the 
26th section? I think not, ray Lords. 

Then comes the third matter, which is unconnected with appeal, 
namely, the dispensing with the commission for the trial of a 
revenue cause at the assizes. My learned friends have argued, 
and perhaps they may be right in their argument, — I am not at 
all concerned to insist upon that, — 'that although those words 
in the 17th section ''the Justices of Assize are authorized to 
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" proceed thereon ia like manaei* as they can or may do in Bbplt. 
*' respect of causes pending upon the Plea side/' were adopted T^ 

directly from the earlier Act of the 2nd and 8rd of the Queen, ' ^' 

yet their practical effect would be to carry with them down to the Tfu Attorney/ 
assizesx aU the provisions of the Common Law Procedure Acts Genera l 
applicable to the modes of trial at Nisi Priua, That may be so. ■" 
If it is so, it is not by express reference to the Common Law Pro- 
cedure Acts, but by the general terms. My learned friend, 
Mr. Mellish, at all events, did not appear to thiii that that would 
prevent the Court from doing what in fact they have done, ex- 
pressly adopting by their rules, under the 26th section, the pro- 
visions of the Common Law Procedure Act as to the mode of 
summoning juries, as to jury trials, and the like. 

Then we come to the clauses relating to matters of error and 
appeal. The first only is one which corresponds with matter 
to be found in the Common Law IVocedure Act ; that is the 
10th, which relates to special cases stated by mutual consent, and 
as to which I think it i» sufficient to say that our argument at 
the outset seems to have received no answer. Our argument is, 
that it being a matter depending upon consent, the substitution 
of a special case for a special verdict was so obvious and simple an 
alteration, requiring so little need for the exercise of the discre- 
tion of the Court to make that alteration, that the Legislature 
saw their way to doing it at once. 

Lord WensleydaU* — This requires the consent of a Judge, 
which the other clause does not ; therefore it was necessaiy to 
introduce that. 

Lord St Leonards. — You say that Parliament was competent 
to do that simple thing, but could not carry it further, 

Mr» Attorney Genercd. — No, my Lord ; I do not say anything 
of the kind. I do not say Parliament was not competent to do 
whatever it thought fit ; but Parliament saw fit to entrust the 
Court of Exchequer witlx the power of dealing with other pro- 
visions which it did not itself deal with at the time. The only 
question is, how far it has given that power. With great defer- 
ence, I never said anything about the competency of Parliament. 
I never said such a word, and it k not a mode of presenting my 
argument which I for a moment accept. But Parliament thought 
tit then to legislate upon this matter, because it did not appear 
to Parliament that it might involve any question of adaptation 
of particular provisions which it was expedient to remit to th^e 
Court .of Exchequer. I do not think your Lordships will have 
any difficulty in coming to that conclusion. The clause involves, 
not only the consent of the Judge ftud the consent of the parties, 
but further—- 

Lord Wensleydah, — In the Act of 1854 it may be done 
without the consent of the Juc^e ; thai is not included in the 
Act of 1864; it may be done by the parses themselves, but then 
the Judge by this 10th section has to interpose his authority. I 
suppose it was necessary to introduce that. 
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Beplt. Mr. Attorney Oeneral — Yes, my Lord ; at all events there 

siTd" di^* l>6 8^ order of the Judge. 

^' Lord Wensleydale, — Not under the Act of 1852 or 1864. 

The Attorn^ Mr. Attorney Oeneral, — ^Yes, my Lord; I think it is so. I 
Genera l believe your Lordship is mistaken about that. I thought so ; but 
I did not venture to trust my own recollection about it, because 
your Lordship is so seldom mistaken. But in the Act of 1852, 
section 46, which contains the early part of this 10th clause, is 
in these words 

L(yrd GheVmaford. — ^You referred to it before, I think 

Mr. Attorney Oeneral. — ^Yes, I did, my Lord. The words are, 
'^ The parties may, after writ issued, and before judgment, by 
" consent and order of a Judge, state any question or questions 
" of law in a special case for the opinion of the Court, without 
" any pleadings." And then the sequel of this^ clause is taken 
from the 32nd section of the Act of 1864. So that, I believe, 
there is not that difference ; but the remark remains the same. 
There must be an order of the Judge ; there must be the consent 
of the parties ; and that being so, there appeared to be nothing 
which could require anything further to be done on the groimd 
of those slight differences. 

Lord Wensleydcde. — It is altered in another respect. The words 
** unless the parties agree to the contrary *' are introduced into 
the Queen's Bemembrancer's Act. 

Mr. AttorTiey Oeneral. — So they are in the 32nd section of 
the Act of 1854. I think your Lordship will find I was quite 
accurate in stating that it was compounded of those two clauses, 
and I do not think that there is any difference of substance 
between it and them. That is my impression. Then I say, my 
Lords, the fact that that has been done at once, in a case which 
could involve no consideration of possible difficulties arising out 
of the nature of a proceeding m rem, to which my learned friend 
Mr. Mellish has referred, or any other epecialties of Revenue 
causes in the Court of Exchequer, — ^the fact that that has been 
done at once in a matter as to which the Legislature saw their 
way to legislating at once, and did not prefer to remit it to the 
Court, as to whether any consideration at all or any adaptation 
was requisite, — I say that fact seems to me to furnish no argu- 
ment as to the things dealt with by the other clauses. For there 
is this difference with respect to the other clauses, without ex- 
ception, both those as to error and those as to appeal, — ^the clauses 
as to appeal are sections 12 to 14, and those as to error are 
sections 15 and 20, section 20 relating to bill of exceptions, which 
of course involves error. Those were all matters which were not 
provided for directly or indirectly by the Common Law Procedure 
Act, and none of which, therefore, could be involved in or covered 
by the general power of applying the provisions of the Common 
ikvr Procedure Act given by section 26. I think, therefore, 
that, under those circumstances, instead of finding in those 
provisions reasons for drawing an adverse conclusion as to the 
extent of the power meant to be given by clause 26, I should 
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draw the opposite conclusion, that the Legislature provides, with JReplt. 
regard to particular branches of the special jurisdiction upon the TZT 

Revenue side of the Court of Exchequer which are incapable of ^' 

having the Common Law Procedure Act applied to them at all, Hie Attorney 
special modes both of appeal and of proceeding by error, showing General 
that both the procedure by appeal and the procedm'e by error 
are meant to be applied to that branch of the Court ; and it 
expressly gives a bill of exceptions, which by the previous con- 
stitution of the Court was not considered to lie to any mis- 
direction or other matter of law arising at the trial. 

I say, my Lords, that these are provisions, which, for the 
purpose of laying the foundation for the uniformity of practice 
contemplated and aimed at by the 26th section, were necessary, 
and which no power either of making general orders of the Court, 
or of extending and applying the provisions of the Common Law 
Procedure Act, would have reached. We have, therefore, upon 
those points of error, nothing in pari materia with the objects 
of the power given by the 26th section, excepting only that 
special case under the 10th section, which, resting entirely 
upon consent, is obviously to be referred to a very intelligible 
reason. 

Now, my Lords, we come to the 19th section, and it appears 
to me, I must say, that the arguments which arise out of that 
are of immense weight in favour of the Crown, unless I entirely 
deceive myself as to the bearing and force of that 19th section. 
Now, that 1 9th section, your Lordships will recollect, does not 
adopt the clauses or the provisions in the Common Law Pro- 
cedure Act applicable to writ of error, for your Lordships will 
observe there is a remarkable dij9rerence between the way in 
which the 19th section operates and the way in which the 
9th and 16th sections refer to particular clauses by their num- 
bers in the Common Law Procedure Act. There is no reference 
in this 19th section to any clause by number or otherwise in 
the Common Law Procedure Acts. But to a certain extent the 
same thing is done in substance with regard to the Revenue 
side of the^Court, which had been done by the Common Law 
Procedure Act with regard to the Plea side of the Court of 
Exchequer as to error ; stopping at that point, and then devolving 
a discretionary power upon the Court itself, and upon the judges 
of the Court, to work out the consequences of that change. 

Now, my Lords, let us see how that stands ; and the more, 
I think, we dwell upon it, the more important will be its 
influence upon the general construction and effect of the 26th 
section. I will first of all advert to an argument of my learned 
friend. Sir Hugh Cairns, with regard to these words, " shall be 
" taken in manner and subject as to such terms and conditions 
" as to giving bail or security as may be directed by any rule 
'* gr order made by the barons under this or any other Act or 
*' Acts of Parliament authorizing the same/' My learned friend 
always stopped, I observed, at the word " order,"' and I did not 
wonder, because the words which follow appear to me to be 
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m6re usefiil to me than to him. My learned friend observed, 
that he thought he had put me upon a dilemma as to that. 
Either the dispensation as to the Attorney-Generja.! with the 
conditions as to bail or security contained in the Common Law 
Procedure Act, which the barons were empowered to make by 
the power here given to them, was necessary, according to my 
construction of the 26th section^ or it was not. If it was not 
necessary, then he said, "You have the Legislature expressly 
'* dealing with the subject of error, and not leaving it to be 
'< operated upon under the 26th section.'' But if it was neces- 
sary, then he suggested another difficulty ; he said, '* It may be 
" that the terms and conditions as to giving bail or security, 
" which we find in the Common Law Procedure Act of 1852, 
'' section 151^ are indispensable conditions of the procedure in 
'* error pointed out by that Act." In order to see how far that 
is so, perhaps it may be convenient to refer to them* 

Your Lordships recollect the clauses as to error in the Act of 
1852. They begin at clause 148, which says, that the proceed- 
ing to error shall be a step in the cause, and that a writ of error 
shall not be necessary. Clatise 149 says, the party alleging error 
to deliver a memorandum. Clause 1 50 says, *' Proceedings in 
" error shall be deemed a mpersedeaa of execution from the 
" time of the service of the copy of such note, together with the 
" statement of the grounds of eiTor intended to be argued imtil 
" default in putting in bail or an affirmance of the judgment, or 
" discontinuance of the proceedings in error, or until the pro- 
" ceedings in error shall be otherwise disposed of, without a 
" reversal of the judgment," and so on. The 151st section says, 
" Upon any judgment hereafter to be given in any of the said 
" Superior Courts of Common Law in any action, execution 
" shall not be stayed or delayed by proceedings in error or 
^^ supersedeas thereupon without the special order of the Court 
" or a judge, imless the person in whose names such proceedings 
" in error be brought, with two, or by leave of the Court or a 
" judge, more than two, sufficient sureties, such as the Court 
" wherein such judgment is or shall be given or adjudge shall 
*^ allow of, shall, within four clear days after lodging the memo- 
" randum alleging error, or after the signing of the judgment, 
*' whichever shall last happen, or before execution executed, be 
" .bound under the party for whom any such judgment is or 
^ shall be given, by recognizance to be acknowledged in the 
•' same Court, in double the sum adjudged to be recovered by the 
" said judgment" 

That clause, therefore, appears to make the giving of such 
recognizance with sureties a condition sine qua Tion, not of the 
error, but of tiie stay of execution* And it is apparent, I 
think, that it would not have been possible under the 26th 
section, if that stood alone^ and if the 1 9th had not been found 
in this Act, by the mere extension, application, or adaptation of 
the provisions of the Common Law ft^oeediu'e Act, with a view 
to uniformity, to have caused a stay of execution to take place 
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without the si/tie qua non condition upon which that statute had Reply. 
given it. It was for that reason, as was pointed out by Mr. "" 

Justice Willes, that the Legislature did not think fit itself to ^ ^' 

adapts but left the Court of Exchequer to adapt, and did not The Attornep 
think fit itself to extend and apply, all those provisions of the ' General 
Common Law Procedure Act as to error, to proceedings in error 
upon the Revenue side of the Court of Exchequer ; but it gave 
the Barons of the Exchequer power to determine in what 
manner those proceedings should be taken, and subject to what 
terms and conditions as to giving bail and security. And there 
is very good reason, why the Legislature should have dealt in 
that way with that portion of the case. 

If that be so, says my learned friend, the Court of Exchequer 
has now done wrong ; because, by the last of their rules they 
have said, "Notice of appeal shall be a stay of execution, pto- 
" vided that within eight days after the decision complained 
" of, or before execution delivered to the sheriff, bail, to pay 
" the sum recovered and costs, or. to pay costs when ac^udged, 
" be given in like manner and to the same amount as bail in 
" error is required to be given under the rules of this Court, 
'' made on the 22d day of June 1860, or as near thereto as may 
" be applicable; proyided that such bail shall not be necessary 
'^ to stay execution in cases where the Appellant is the 
" Crown, the Attorney General on behalf of the Crown, or 
" the Prince of Wales, or the Duke of Cornwall for the time 
" being \' which would all be cases upon the Revenue side* My 
learned friend says, if the 26th section, per «6, Would not 
have been duly pursued by omitting the conditions for the 
stay of execution, how came the Court to make that order ? Now, 
the answer to that argument is extremely plain. Under the 
power given by the 19th section, the Court of Exchequer had 
made ruks upon that subject, which .are the 87th and 98th 
rules of 1860; the effect of which is this, that proceedings in 
error should be generally a supersedeas of execution from the 
time of the service of the copy of the note alleging error, until 
default in putting in bail ; and then, that bail should be given 
in a certain way, when error was brought by a defendant against 
whom the Crown had recovered judgment ; but not when error 
was brought by the Crown, or by those partaking of the Crown's 
. prerogative. The Court of Exchequer had exei'cised the powers 
given to them by the 19th section with regard to proceedings in 
error, by dispensing with the recognizance and security in the 
case of the Crown, where the Appeal was brought by the Crown; 
but requiring it when the appeal was brought by a subject ; 
and for very intelligible reasons* 

Now, my Lords, that having been done, the next question 
is, what was the proper way of extending, applying, or adapting 
the provisions of the Common Law Procedure Act of 1854 as 
to appeal, if they had power to do so, under the 26th section ; 
having regard to what had already been done in respect to 
bail in enH>r under the 19th seoUonv If you will look at the 
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38th clause of the Act of 1854, you will find that it is in these 
words, " Notice of appeal shall be a stay of execution, provided 
" bail to pay the sum recovered and costs, or to pay costs where 
" the appellant was plaintiff belc^, be given in like maimer and 
" to the same amount as bail in error, VTithin eight days after 
" the decision complained of, or before execution delivered to the 
" sheriff." The direction, therefore, of the Legislature is, that 
the bail in appeal shall correspond with the bail in error. 
And the Queen's Remembrancer's Act, by the 19th section, 
having given a special power to the Barons to regulate specially 
the subject of bail in error, which power they have exercised, 
of course when under the 26th section, supposing them to have 
the power, they came to adapt the provisions as to appeal to 
the Revenue side of the Exchequer, they could only do it by 
adapting the bail on appeal to the bail in error, as constituted 
by the power given under the 19th section. And that is what 
they did. Therefore, as far as that goes, the argument amounts 
to nothing whatever, either against the power or against what 
the Court has done. 

Now, my Lords, I wish that the relative bearing of these 
19th and 26th sections upon each other should be carefully con- 
sidered, because it appears to me to be a matter of extreme 
importance to the general argument. What has the Legislature 
done by that 19th section with regard to error? It has simply 
provided for that subject to this extent, that a writ of error shall 
not be necessary upon the Revenue side, and that the proceeding 
to error shall be a step in the cause. Having said that and no 
more, it goes on to say, that that proceeding shall be taken ^* in 
" manner and subject to such terms and conditions as to giving 
" bail or security as may be directed by any rule or order made 
" by the Barons under this or any other Act or Acts of Par- 
" liament authorizing the same." What is meant by '* under 
" this Act of Parliament " ? Why it is under the 26th section. It 
remits you to the 26th section as the section under whicl^ rules 
and orders shall be made to determine the manner in which the 
terms and conditions as to giving security shall be regulated, 
and under which the bail shall be given. The Legislature relies 
upon the 26th section, upon one or both of the branches of it, 
as giving this power to the Barons. And for what purpose 
is that power given? To work out the proceeding in error. 
Without something being done which has to be done by the 
Barons, the whole matter is left at its first stage. Nothing is done ; 
because the Act only says that there is to be no writ of error, 
and the proceeding to error shall be a step in the cause. But 
the whole mode of proceeding to error, and everything to follow 
to make that mode effectual, is left to the Barons to work out 
under the powers given to them to make orders by the 26th section, 
or under any other power that they may have aliunde. What 
ground is covered by that? The whole ground which is also covered 
in the case of appeal ; so that the argument is this. It is not con- 
ceivable that power was intended to be given to the Barons to do, 
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with regard to appeal, that which the 19th section expressly Eeplt; 

remits to them to do under the 26th section as to eiTor, and , 

which they have done. I did not hear either of my learned ^ ^d Da y, 
friends put a construction upon the 19th section, the effect of TkeAttontey 

which would be^= General 

Sir Hugh Cairns, — Those rules made in 1860 might have ""~" 
been good or bad ; but if they were bad, they could not make the 
present rules good. I did not pursue this subject, however, 
because I thought it 'was your Lordships' wish that I should not 
do so. 

Mr. Attoimey General. — I quite agree that if they were bad 
they could not make the present rules good. But my learned 
friend, Mr. Mellish, in his argument, expressly and distinctly 
admitted, as far as he was concerned, that they had power to 
adapt for this purpose the clauses in the Common Law Procedure 
Act of 1852, wliich follow the one saying that proceeding to error 
is to be a step in the cause. That is what they have done. I 
need not ask your Lordships to go into any question depending 
upon wliat they have done. I argue that they necessarily had 
power to do it ; and that upon the construction of the 19tli sec- 
tion alone it must have been intended to be competent for them 
to do what in effect they have done. For, otherwise, the whole 
matter is mutilated, and you put an end to the existing proceed- 
ing in error, and substitute nothing for it. 

Lord St Leonards. — I do not understand you with respect to 
your construction. The Act of Parliament has clearly given to 
the Court of Exchequer the power of adding rules as to error, 
according to the words of an enactment, which is a copy of the 
Act of 1 852 in so many words. Where is the difficulty as regards 
that Act ? Does your argument go to this extent, that because 
the Court had that power relating to the substitution of a step 
in the cause for a writ of error, therefore they could issue orders 
as to appeals ? 

Mr. Attorney General. — My argument goes to this, that when 
we see what the Legislature has left them to do as to error, it 
can no longer, with the least plausibility, be alleged that it was 
improbable that the Legislature shouM leave them to do as to 
appeals what I say it has done by the 26th section. 

Lord St. Leonards. — That is done expressly in so many words 
as to error. 

Mr. Attorney General. — Let us see what is done. The Legis- 
lature say that " a writ of error shall not be necessary,'* — that 
is practice, " and proceeding to error shall be a step in the 
" cause," — that is practice. Then it is said, ** and shall be taken 
" in manner and subject as to such terms and conditions as to 
" giving bail or# security as may be directed by any rule or order 
" made by the barons " under this Act. Then we have the 26th 
section, which empowers them to make rules or orders under the 
Act. 

Lord St. Leonards. — ^Nobody doubts that. 

Mr. Attorney General— If your Lordships will pardon my 
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BxpLY. saying so, — I take it that these things, which nobody can doubt, 

~" may be of very great use in throwing light upon what may be 

^ ' controverted ; and therefore I comment upon this, as showing 

Tki Attorney clearly that the Legislature has given a perfectly analogous 

Otnerai, power to the barons, with regard to error, to that which is given 

— ■"" with regard to appeal, if we are right, by the 26th section. It 

has left them to regulate that subject of error under the very 

same power which is given by the 26th clause. What I wish 

your Lordships to see is this : A great portion of the argument 

upon the other side assumes that any regulations concerning 

error are regulations which it cannot be supposed that the 

Legislature meant to entrust to the Barons of the Exchequer to 

make. The regulations concerning error here stop at a point 

short of mentioning what is to be the Com-t of Error, and how 

the proceeding in error is to be introduced into that Court. All 

that is left to be fiUed up, both as to the way in which the pro^ 

ceeding in error is to be brought into the Court of Error, and 

as to the way in which the record, when brought in, is to be 

operated upon by the Court of Error. 

Loi'd St Leonards. — ^That would be very easily executed. 

Mr, Attorney General. — Yes, my Lord, therefore these are 
provisions very strongly showing the confidence the Legislature 
reposed in the Barons of the Exchequer. 

Lord St Leonards. — But not extending to something which 
is not actually mentioned. 

Mr. Attorney General. — I do not at all argue, my Lord, from 
the 19th clause standing alone that that would extend to any- 
thing which is not mentioned, but I say that the language of 
the 26th section is sufficient to cover it, and that, as to appeals, 
that section enables them to do the very same thing which they 
were enabled to do by the 19 th section as to^rror. For this 
very obvious reason, because the Legislature saw that adapta- 
tion, and even adaptation making a difference in substance 
might be necessary as to proceeding in error, in order to enable 
it to be applied to the Revenue side. 

Now, my Lords, the rules that were made I will refer to by 
way of illustration, as showing what, if I rightly constnie, (and 
I think your Lordships will construe it in the same way,) the 
power in the 19th section, it was necessary and proper to do 
under that power. Now the 101st rule is this, "The several 
" provisions contained in the 154th, 155th, 156th, and 157th 
" sections of the Common Law Procedure Act of 1852, where 
" applicable, shall extend and be applied and adapted to the 
" Revenue side of the Court of Exchequer." That includes the 
provisions as to what is to be done both in bringing a case into 
the Court of Error and also when the case is there. And later, 
in the same orders of 1860, at pages 36, 37, 38, and 39 of the 
book which I put into your Lordships' hands, we find the forms 
issued by the Court under that power which contain, amongst 
other things, the form of -judgment of affirmants, where 
judgment given for the Crown t9 be entered uppn the original 
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judgment roll. That is at the bottom of page 36. The form Reply. 

of judgment of reversal, where judgment originally given for the . 

Crown, is at page 37. It is all on the ^judgment roll of the ^ ^ ^^ ^' 
Court of Exchequer ; and then the forms of notice of error in xhe Attorney 
law and suggestion in error are at pages 38 and 39. Those are General 
the orders made in execution of that power with regard to error. "~^ 
I submit that they are duly and regularly made, and if duly 
and regularly made, then covering just as much ground with 
regard to proceeding in the Exchequer Chamber, and even, 
apparently, in this House, as is covered by the orders with 
regard to appeal which are now in question. 

My Lords, at this part of the argument I will make some 
observations upon what my learned friend, Sir Hugh Cairns, 
said with regard to the . regulce generates, referred to by 
Mr. Justice Williams. My learned friend. Sir Hugh Cairns, 
following up the remarks of Mr. Justice Williams upon that 
subject, which, by the way, did not at all mean (the learned 
Judge was very much too well informed to mean) that those 
regulce generates were made by the inherent authority of the 
judges ; — Sir Hugh Cairns referred your Lordships to four Acts 
of Parliament, three as to pleading, and one as to practice, 
under which those^general rules have been made ; and he pointed 
out clauses in those Acts, which said, that the rules to be made 
by the judges, under those Acts, should be binding upon the 
Courts of Error into which the proceedings might be carried by 
writ of error ; and other expressions were used to the same 
effect in all of them. 

Now, I think that the vw:y fact that the Legislature had^ 
by its earlier Acts, all passed before this Queen's Remembrancer s 
Act was passed, entrusted the judges with the power to make 
general rules for the regulation of their own pleadings and prac- 
tice, to extend to matters of error, and which were to be recog- 
nized by Courts of Error, does, as Mr. Justice Williams thought, 
furnish a very solid and substantial argument against the notion 
that it was improbable that the Legislature, by the 26th clause 
of this Act, could intend to confer the simple power to extend 
and apply such of the provisions of the Common Law Procedure 
Acts as related to the same subject, or to a subject in pari 
materia with that. Former legislation had given such a power ; 
and it had been seen with regard to that former legislation that 
it was not desirable that that power should be checked by the 
suggestion that Courts of Error were concerned in the matter, 
and that they ought to be bound by that which was done. 
Parliament had said they should be bound — and that was the 
system of legislation down to that time in similar matters. 

Lord Chancellor. — A good deal of this is on the fringe of the 
case, is it not ? 

Mr, Attorney General, — I quite agree with your Lordship 
that it is. 

Lord. Chancellor. — Probability or improbability, unless it be 
sufScient to influence the construction, is matter that we need 
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Bbplt. not enter into, The two cardinal points in the case are, the 

extent and meaning of the word practice in the 26th clause, 

3 rd D> r. ^^^ ^j^^ question witb regard to the retrospective operation of 
The Attorney the rules ? 
General jjf,,^ Attorney General — I am very glad to hear your Lordship 
say so, because if you look at the judgments of the four learned 
judges, who are adverse to the Crown in this case upon the 
point now under discussion, I think it will be found, in every 
pne of those judgments, that the greatest possible stress is laid 
upon the notion of an d prioH antecedent improbability, that 
such a power could be conferred ; and they approached, 1 think, 
the handling of the particular language of the clause under the 
influence of that presumption, and construed it under that in- 
fluence in a very different way from that in which they would 
have construed it if that had not been in their minds. 

My Lords, I do not know whether it would be expedient for 
me to pass entirely over all the rest of the argument upon the 
fringe of the case which my learned friend raised, but I will 
endeavour to deal shortly with those points which I have 
noticed, because I have too much respect for everything which 
my learned friend says, not to feel that his arguments deserve 
some reply. He used some d py^iori arguments before he came 
to the direct interpretation of this 26th section. I will notice 
them as shortly as possible. He first of all said that between 
the appeal from the order on the new trial and error upon the 
bill of exceptions, there were three diflTerences to which he 
attributed importance. The first was, that if you come by way 
of motion for a new trial, you pass through the court of first 
instance, the Court of Exchequer itself, as well as through the 
two subsequent pourts. Therefore a third court, he says, is 
added; that is one difference. And, secondly, that for the 
purpose of a bill of exceptions, a point must be taken at the 
trial, which need not have been done if 3^ou moved the Court 
for a new trial. Thirdly, that non-direction was left open upon 
a motion for a new trial, as it would not have been upon a bill of 
exceptions. I take the liberty of saying, with regard to the two 
first of those differences, that they manifestly relate to matters 
of procedure only ; they are circumstances affecting a particular 
mode of raising the question of law for the determination in the 
Court above, and not matters of substance at all affecting 
intrinsically the right of the party. 1 say, secondly; that the 
Legislature having found that the one mode of procedure is an 
improvement, and an amendment of the law, and that it tends 
to its simplification in all ordinary causes, it certainly is not to 
be inferred that in this class of cases it would have a different 
effect. With regard to non-direction, I take the liberty of 
reminding your Lordships that by the clause in the Common 
Law Procedure Act of 1854, which is applied in the present 
rule, namely, the 35th clause, the power of taking an appeal 
is expressly limited to cases of motions for a new trial, upon the 
ground that the Judge has not ruled according to law. 
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Lord Granworth. — I observe that your rule only goes to that. beplt 
Mr. Attm^ney General. — Yes, my Lord, the rule only goes to * * 

that, and it is so plain that that is a matter which might be 3rd Day. 

raised by a bill of exceptions, that I shall not dwell further xhiAi^nev 

upon that point. General. 

Then my learned friend. Sir Hugh Cairns, suggested some — 
d priori reasons why, although those changes might be improve- 
ments in other cases, they might not be so upon the Revenue 
side of the Court of Exchequer. And, first of all, he said, that 
the great object was that the Revenue should be collected 
expeditiously ; and secondly, that the Crown would only appeal 
for a principle, which would be best raised by a bill of exceptions; 
and thirdly, that a multiplicity of appeals would be injurious 
to the subject by reason of the Crown having the longer purse ; 
and fourthly, that the Court of Exchequer in Revenue cases may 
be presumed to have a peculiar knowledge, so that their 
judgment should be final. 

Now, my Lords, I may remark that a good many of those 
reasons seem to assume that, as a matter of course, the judgment 
would be always, or generally, against the Crown in Revenue cases; 
because if the judgment were, as it more often is, against the 
subject and for the Crown, it is obvious that the subject's interest 
would be to raise the question of law in the most convenient form, 
just as in any private case. Therefore arguments of that kind 
are clearly counter to the general principle of the improvements 
introduced by the Common Law Pi*ocedure Acts. As to the 
peculiar knowledge of the Court of Exchequer, that may be a 
very good reason why the Court of Exchequer should be 
intrusted with the power of making these rules and orders to 
adapt the provisions of the Common Law Procedure Acts, which 
are capable of being adapted. But it is no reason whatever, 
that I can see, why its decision should be final either against the 
subject or against the Crown, on a matter of law, or in one form 
rathe^than in another. 

- Now, my Lords, I come to the 26th section itself. Of course 
I quite agree that the question entirely depends in the result 
upon that. Upon the 26th section two points were insisted 
upon, of subordinate importance, with reference to the con- 
struction, but which ought not to be passed over without com- 
ment. First of all, your Lordships were called upon to observe 
that the orders were to be made by the Lord Chief Baron and 
two or more Barons of the Court of Exchequer. And, secondly, 
that the words " from time tr» time " occurred in each branch of 
the clause. Now, as to. the Lord Chief Baron and two or more 
Barons of the Court of Exchequer being authorized to make 
those rules and orders, it is a plain matter of fact that a large 
and important power is given to them. 

I do not read the 27th section as one of your Lordships at one 
moment appeared to do, as giving the power of issuing new and 
altered writs and modes of proceedings and scales of costs to any 
ether body than those who have the power under the 26th sec- 
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Hbtlt. ^^^^ It ^> " ^ tl^® said Lord Chief Baron and Barons shall 
" from time to time think fit to order/' But I apprehend that 

^^^y* this power might be exercised in the same manner as the power 
TTteAtknitey under the 26th section. It is clear that what is to be done 

General under the 19th section, as well as what is to be done with 
"^■^ respect to adaptation and application, is, in every one of the 
particulars mentioned, to be done by rules which the Lord Chief 
and two other Barons may make. And as the Legislature has 
placed confidence in them as a sufficient quorum of the Court, I 
apprehend that the words in the 27th section cannot possibly 
furnish an argument, one way or the other, against the construc- 
tion for which we contend. 

Now, with respect to the words *' from time to time," your 
Lordships will observe that those words occur thus, "from time 
" to time to make all such rules and orders as to the process, 
'* practice, and mode of pleading," &c., " and also from time td 
" time by any such rule or order to extend, apply, or adapt 
*? any of the provisions.'' There is no express power granted 
of revocation either with respect to the one or the other ; but 
with regard to rules or orders as to the ordinary practice of 
the Court, that being an inherent power, it was not necessary 
to say that there should be a power of revocation. With regard 
to the power to extend, apply, or adapt the provisions of the 
Act of Parliament, the power to extend or apply is not a power 
to revoke, and you could not possibly imply such a power, 
merely from the fact that the Court was not compelled UTwflatw 
to perform the whole operation, but might extend and apply 
one portion at one time and another at another time. 

Lard Chancellor. — ^The extension and application are to be 
made by rules, and those rules may fall under the same category 
with respect to revocation as ordinary rules, may they not ? 

Mr, Attorney GfeneraX. — I think not, my Lord ; ordinary 
rules are revocable, simply because they are in gremio of 
the Court to make or unmake ; you have an antegpdent 
power to which you can refer it. But when Parliament ex- 
pressly gives power to extend, apply, or adapt any provisions 
of Acts of Parliament, I submit, and my learned friend 
appeared to agree with the view I take, tliat this being a thing 
once done, it operates by virtue of the Parliamentary enactment, 
which only required a condition subsequent to take place, 
namely, a certain action on the part of the Court, to make it 
apply to a particular subject. There is that distinction in the 
subject matter between the two cases. 

Now, my Lords, what is the relation of the two clauses of 
section 26 to each other ? Your Lordships several times pressed 
my learned friends to state their views upon that point, and 
I have been struck and edified by the not entirely accordant 
answers which have been given to those questions. I take, first, 
their last answers, which have received the benefit of the after- 
thought and over-night consideration of my learned friend, 
Mr. Mellish. He has suggested that those two branches of the 
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clause may be accountecl for by bearing in mind the difference Rbpmt. 
between a proceeding in personaTn and a proceeding i/n rem «TT7" 

in the Court of Exchequer. My answer to that, my Lords, f* 

is that I do not find .in the two branches of the clause any The Attorney 
such .distinction drawn. If that had been the object of the Genera l. 
clause, it will be very manifest that it would have been enough . 

for the Legislature to express its object and purpose, and to 
limit the power in the way which that argument supposes. But 
the words are perfectly gexieral in each branch of the clause, 
*' To make all such rules and orders as to the process, practice, 
** and mode of pleading on the Eevenue side of the Court ;" 
and again, '* to extend, apply, or adapt any of the provisions 
*' of the Common Law Procedure Act, 1852, and the Com- 
** mon Law Procedure Act, 1854, and any of the rules of 
^' pleading and practice on the Plea side of the said Court to 
** the Revenue side of the said Court.'' It is quite plain that 
upon the face of the clause there is no such distinction ; that 
whatever is capable of being done with regard to one class 
of causes upon the Revenue side of the Court, under either 
branch, is made by the language of either branch equally 
capable of being done as to the causes of the other side. I 
think? that the argument recoils upon my learned friend, for did 
not he tell your Lordships that as to the other class of pro- 
ceedings upon the Revenue side of the Court, which are pro- 
ceedings in personam rather than inreniy there could be a pinori 
no reason whatever why the general mass of the provisions of the 
Common Law Procedure Acts should not be applied to make a . 
substantial uniformity as far as was possible. What is the 
result, then, of his argument? That you are not to have 
that uniformity as to proceedings in personam upon the Re- 
venue side of the Court of Exchequer, so far as relates to those 
proceedings connected with the subject of appeal. I think that 
does not much assist him. But as to the distinction, I do not 
trace the distinction upon which he relies as the foundation for 
the two branches of the clause at all ; upon the face of the 
clause, the first branch is as distinctly applicable to proceedings 
in personam as to proceedings in rem. The last branch is as 
applicable to proceedings in rem as to proceedings in personaniy 
having regard to the words of the clause, provided always that 
the provisions are capable of being so applied. 

So much for the answer of my learned friend, Mr. Mellish. 
What was my learned friend. Sir Hugh Cairns' answer ? His 
answer was this : And here, again, I find my learned friends in 
some degree of confiict with each other. Sir Hugh Cairns said, 
in the first place, with respect to the second branch of the 
clause, which you observe is introduced by emphatic words, and 
words which plainly show that an additional thing and a 
different thing is meant, that it was thought well to express the 
opinion of the Legislature in favour of uniformity. My answer 
to that is, that if that had been all, it would have been just as 
easy to say something about uniformity at the end of the first 



184 

Keplt. branch of the clause ; but what is said about the uniformity, is 

said at the end of the second branch of the clause, and all the 

3rd Day. -^eords about the Common Law Procedure Act would have been 

TkeAttorney unnecessary for that purpose. His second reason was, that the 

General sccond branch of the clause enabled the Barons to apply the 

"^ — provisions of the Common Law Procedure Acts in cv/mulo^ 

Tour Lordships observe, upon that, that if there had been no 

more than that to be done, could not they have done that upon 

the first branch of the clause ? Of course they could, if it was 

limited to the same matters. 

Then my learned friend said, adopting my argument, that thicr 
power to extend, adapt, and apply any of the provisions of the 
Common Law Procedure Acts would be different in its operation, 
because it would be a revocable power, and would bring the 
matters upon which it operated under the enactments them- 
selves, by virtue of the enactments so applied. There I agree 
with my learned friend ; but surely that at once introduces 
considerations which remove out of our way, under that branch 
of the clause, all the difficulties which might otherwise exist 
with regard to any of the provisions of the Common Law Pro- 
cedure Acts, which may go beyond that which it would have 
A pi'iori in the power of the Court of Exchequer to do fw the 
regulation of its own procedure and its own practice. What is 
the inference from the very fact, Hhat besides authorizing it in 
the largest terms to regulate by order its own procedure and 
practice, the Legislature thought it necessary to go beyond that, 
' and, with a view to produce the greatest possible uniformity, to 
authorize the extension and application of any, without excep- 
tion, of the provisions of the Common Law Procedure Acts ? On 
the very face of such provision it is, I think, apparent that it 
must have been intended to enable the Court to adopt provisions 
which, by its own intrinsic power, it could not have adopted, 
and which go beyond those matters which were in gremio of the 
Coinii itself, but with which it was necessary to deal for the 
purpose of producing the desired result of uniformity. Accord- 
ingly, that seems to us to be the plain and natural constructions 
of the words. 

My learned friend further said, that he could conceive of 
matters which, in that view of the case, might be, done under 
the latter and not under the former branch of the clause. And 
referring to particular enactments in the Aet of 1854, he pointed 
out the provisions in the Act as to injunctions, inspection, 
attachment of debts, specific performance, specific delivery, and 
equitable defences. My learned friend, Mr. Mellish, appeared to 
think that, as to injunctions, they could not possibly be applied, 
forgetting, as it appeared to me, in that part of his remarks, 
that when the rules as to injunctions are to be applied, it does 
not mean that an injunction is to be given in every case, but 
only in those cases in which, having regard to the anal^^gbus 
practice of the Courts of Equity, injunctions might properly be 
given. But if all those things which, in substance, conferred 
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new jurisdiction upon the Court of Exchequer, are capable of ReplTt 

being applied under this last branch, that shows that it was 

intended to go far beyond what that Court, under its own ^ ^ ^^y * 
jurisdiction, could have done. The enlargement of jurisdiction xhe AUomev^ 
is not a thing foreign to this part of the Act. And if your General 
Lordships were to look through the Act of 1854, as probably """^ 
you will think it right to do, before disposing of this case, you 
will find great difficulty in discovering any portions of that 
Act which have not already been expressly applied to the 
Revenue side of the Court by the Queen's Remembrancer's Act, 
which are more fit to be applied for the purpose of uniformity, 
that being the purpose pointed at, than this very portion which 
relates to the mode of appeal, by way of substitution, for a bill 
of exceptions upon a motion for a new trial. 

Now, my Lords, I ventured both here and in the Court beloV 
to put this test. I said, supposing these very same words had 
been used in a positive enactment ; if it had been said, for 
instance, that those clauses of the Act of 1854, taking them by 
their numbers, which have been applied and adapted by the 
Court of Exchequer, shall be extended and applied to the 
Revenue side of the Court of Exchequer, would there have 
been the slightest difficulty in the interpretation of those words 
as a mere question of construction ? It is important to inquire 
whether there have been the slightest difficulty in the interpre- 
tation of those words in that case, because, if those words would 
have had a very clear and plain interpretation occurring in an 
enactment, why are they not to have the same interpretation 
occurring in a parliamentary power given by an enactment? 
If the Legislature had said, — All the provisions of the Common 
Law Procedure Act, from section 34 to section 45 inclusive, 
shall be extended and applied to the Revenue side of the Court 
of Exchequer for the purpose of making the process, practice, 
and mode of pleading upon the Revenue side of the said Court 
as nearly as may be uniform with the process, practice, and mode 
of pleading on the Plea side, can there be the slightest doubt 
that they would have been found to be perfectly applicable, and 
that their application would have been that for which we 
contend ? But my learned friend says, in so reasoning and 
putting that question, you get rid of all the collateral arguments 
which are adduced against such a construction of the power — 
of course you do — ^you get rid of the collateral arguments ; but 
upon the words tliemselves, as it appears to me, if the word» 
themselves would have been perfectly sensible and susceptible 
of a perfectly easy construction, wiih regard to their subject 
matter, if they had occurred in a positive enactment, why are 
those very same words to receive a difierent sense when they 
occur in the parliamentary power ? I think no reason whatever 
can be given. 

Now, my Lords, I come to the argument which turns upon 
those words, "the Revenue side of the Court." My learned 
friend, Mr. MeUish, said, that in truth there were two expressions 
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^tiBPLt. to be construed, the one " the Revenue side of the Court/' and 

the other, " process, practice, and mode of pleading." What is 

9 t^^^ 7' the meaning which is to be collected from the Act itself of those 

The Auormey words, *' the Revenue side of the Court/' I say, that they apply 

Omeral to suits and proceedings on the Revenue side of the Court of 

"""^ Exchequer ; that is the natural signification of the words. It 

is the general summary of all the business that is done there, 

in the course of the suite and proceedings commencing there and 

terminating there, and the record of which is throughout the 

record of that Court. 

Upon looking to the other clauses in this Act which will 
illustrate that subject, I think we find that that view of the 
meaning of those words is confirmed. Look at the 9th section. 
" Section 222 of the Common Law Procedure Act, 18^52/' '* shall 
" extend to all suits and proceedings on the Revenue side of the 
** Court of Exchequer/' The 10th section says, " In any suit or 
" proceeding on the Revenue side of the Court of Exchequer/' 
Then by the l7th section Judges of Assize may try suits and 
proceedings "pending upon the Revenue side of the Court of 
Exchequer." The 16th section says, that the other sections 
which have been mentioned before '^ are hereby extended to all 
** suits and proceedings on the Revenue side of the Court of 
" Exchequer." The 19th section says, ^' A Writ of Error shall 
" not be necessary or used in any suit or proceeding in error on 
*' the Revenue side of the Court of Exchequer." The 18th 
section says, " No judgment in any cause on the Revenue side of 
'• the Exchequer." Section 21st says, *' The costs of all suits and 
" informations and other proceedings, and of any interlocutory 
*' matter or proceeding on the Revenue side of the Court of 
" Exchequer." Throughout the Act, in every other portion 
except this 26th section, we find the longer and more general 
form of expression is adopted : — " suits and proceedings on the 
" Revenue side of the Court* Do you think that by the shorter 
form of expression, *' to the Revenue side of the Court," anything 
difierent is meant from that which is in the longer form expressed 
throughout, namely, "suits and proceedings upon the Revenue 
*' side of the Court." I apprehend that the reasonable con- 
struction is, that the whole of those suits and proceedings are 
throughout intended ; and that this power ig, for the benefit of 
the suitors, to adapt to all that shall take place in those suits 
and proceedings on the Revenue side of the Court the same 
rules of practice which apply to other cases. 

Now, my Lords, I wiU deal with the meaning of the other 
word "practice." With r^rd to process, I think it is very 
unimpoitant whether we take the narrower or the larger sense, 
though I confess I am unable to see why the larger sense in 
which it is used by Lord Coke, and which signifies the whole 
procedure in the cause, should not be adopted. 

Lord Chancellor. — ^That would render unnecessary the words, 
" the practice and mode of pleading." 



187 

Mr, Attorney Oeneval. — No, my Lord, because the process in Rbplt. 
that case is the process in every particular cause ; but the words — ^ 
practice and mode of pleading are larger terms, which embrace ? ^ ^^ T* 
the rules of the Court. I think that is a sound distinction. But TheAttome^f 
take "process'' or "practice," whichever is the larger, and it is General 
clear that one must be large enough to cover this ; or take all ' - 
the aggregate of the words together, as intended to coyer all 
that ^irly comes within those expressions, and they must cover 
it. My learned friend has said, that the preamble of the first 
Common Law Procedure Act, the Act of 1852, does not warrant 
the inferences which some of the Learned Judges of the Court of 
Common Pleas have drawn from it, because, he said, that it 
does not at, all follow that that which is introduced by the 
preamble, relating to process, practice, and pleading, should 
extend to nothing but what the Legislature intends to com* 
prehend under the meaning of those words. But I beg your 
Lordships attention to this, that it is perfectly clear xipon the 
preamble, that either the words themselves are used to cover and 
include all the subjects thereafter seriatim dealt with, or, which is 
for my puipose just as useful, that the mode of dealing with all 
the subjects afterwards mentioned is necessary for the recited 
purpose and object, namely, " for rendering more simple and 
** speedy the process, practice, and mode of pleading in the 
" Superior Courts of Common Law at Westminster." 

I care not upon the construction of the 26th section, whether 
you describe a particular subject as being strictly a matter of 
process, practice, or mode of pleading, or not, provided that the 
adoption of the provisions of the Common Law Prociedure Act 
as to that matter may be expedient and proper for making that 
which is properly called the practice, process, and mode of 
pleading upon the Revenue side of the Court of Exchequer, as 
nearly as may be uniform with the process, practice, and mode 
of pleading upon the Plea side of that Court. Upon that point, 
it is very material to see in what manner the Legislatui-e, in 
these very Acts so referred to, has treated the subject now in 
hand, as materially necessary for the object of rendering more 
simple and speedy the process, practice, and mode of pleading 
in the Superior Courts of Common Law at Westminster. One 
of your Lordships observed, and my learned friend repeated the 
observation in his argument, that there is a sub-title with regard 
to that heading as to proceedings in error. My Lords, that 
scheme of sub-titles runs through the Act of Parliament, and I 
think throws a light not unworthy of your Lordships* attention 
upon the manner in which those words are used at the beginning 
of it. I have a very short abstract of the sub-titles. They begin 
thus : — Clause 1, with respect to writs, and so on ; clause 26, 
with respect to appearance ; clause 41, with respect to rejoinder ; 
clause 42, with respect to declaration ; clause 49 is with respect 
to language and form of pleading ; clause 28, with respect to the 
time and manner of declaring; clause 62, with respect to pleas 
^ and subsequent pleadings ; clause 91, with respect to examples of 
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Rbplt. statements, and so on ; clause 92, with respect to ludgment by 

defeult ; clause 97, with respect to new trial and inquiry ; clause 

^fa^P^y- 100, with respect to judgment by default ; clause 102, with respect 

The Attorney to the nisi priibf record ; clause 103, with respect of juries and 
General, jury process ; clause 117, with respect to the admission of docu- 

ments; clause 120, with respect to execution; clause 128, with 

respect to proceedings for revival ; clause 155, with respect to the 
effect of death, &c. ; clause 143 with respect to motions to arrest 
judgment; clause 146$ with respect to proceedings in error; 
clause 168, with respect to actions of ejectment. Your Lordships 
win see that that scheme runs through the whole. The whole 
subject necessary to be dealt with for the recited purpose 
of rendering more simple and speedy the process, practice, snd 
mode of pleading in the Superior Courts of Common Law is dis- 
sected, so to say, into those heads, and is dealt with by the 
particular clauses coming under these different heads ; including 
error, as a most important portion of them. 

Now, my Lords, I think it becomes important, bearing in mind 
that we have got here a power to extend, apply, or adapt any of 
the provisions of this Act without exception, as may seem to the 
judges expedient for making the process, practice, and mode of 
pleading on the Revenue side of the Court as nearly as may be 
uniform with that on the other, to observe liow these Common 
Law Procedure Acts deal with, and to what extent they deal 
with, the process and practice as to error and as to appeal. What 
they really do is this, they deal only with two subjects, both 
those subjects properly coming within the meaning of the words 
" process and practice " of the Courts themselves. Those two 
subjects are the record of the cause, which belongs to the Court 
below, which begins there, and which ends there, and which, if 
temporarily removed from it, is returned back into it with such 
corrections as it may have received. They deal with that record 
which is the record of the Court of Exchequer, and as to which 
I apprehend anything which does not govern the whole mode 
of dealing with it fails to govern the whole of the process, 
practice, and pleading of that side of the Court. The other 
matter they deal with is, the proceeding to error, which is to be 
a step in the cause. There I think we have almost the cardo 
cauace. Here I agree with my learned friend that in one or two 
places in the judgments the words "in error" were substituted 
for *' to eiTor ;*' and I also wish your Lordships' attention to be 
directed to the difference, for it seems to me that we have here 
that upon which the whole of your judgment may depend. I say 
that from the time these provisions came into operation they 
operated upon the Plea side ; and from the time when the Queen'a 
Remembrancer's Act was passed the proceeding to error becama 
a step in the cause. The right, therefore, to have errors in law 
corrected, either in the one way or the other, attaches by the pro- 
ceedings which these Acts make a step in the cause in tha 
Inferior Court, which is the proceeding to error. 
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When that argument is attended to, it very much sweeps Beflt^ 

away the difficulty which has been spread around this case. 

These Common Law Procedure Acts do not interfere with the 3 r^ Pay * 
particular practice, either of the Exchequer Chamber or of the yy^g Auome^ 
House of Lords, or of any other Court of Error. What they do General. 
is this, — they make the proceeding to error a step in the cause ; """^ 
they regulate the proceeding, all of which is matter of process 
or practice, in the Court below itself; they launch the case from 
thence into that which was previously by law, as from that 
Court, the Court of Error, and which will of course proceed to 
deal with it and to correct the error according to its own 
methods of practice. The Acts, again, take up the matter 
of practice as to the record of the Court which has come 
from below, and which passes through the Court of Error, being 
still the record of the Court below, and having to be returned 
corrected to the Court below. And those rules confine them- 
selves entirely to ushering into the Court of Error by those 
steps which are steps in the cause in the Court below the 
proceeding by way of error or appeal ; correcting the record of 
the Court below, and returning it, in order that execution may 
be had. 

Lord Chancellor, — They do much more than that. The Act 
of 1854 said, the Court of Error shall open its doors to the 
reception of a particular appeal, and those rules also say that the 
Court of Error shall open its doors to the reception of a par- 
ticular appeal. 

Mr, Attorney Oeneral, — I say they usher it into the Court of 
Error. They say that the proceeding to error shall be a step in 
the cause ; the proceeding to error of course implies the rest. 

Lord Chancellor. — That is a mere form. 

Mr. Attorney General. — Surely, my Lord, with great sub- 
mission, it is not merely form, but very great substance. If there 
is to be a step in the 'cause, which is the proceeding to error, it 
is impossible to say that that is not substance. There are forms 
added, as to the way in which that step is to be taken ; but the 
essence of the case is, that Ihe proceeding to which the right of 
appeal attaches, and the right of going to the Court of Error 
attaches, is to be taken in the Court below. Of course it follows 
that the Court of Error is to open its doors to the case. The 
Legislature has said that in those cases with which it has 
dealt in the Acts of 1852 and 1854, the case being initiated 
in the Court below, and the proceeding to error being taken 
in the Court below, it is to be brought thence to the proper 
Court of Error, as every other case conies there. But all 
that is to be done there, except as regards the alteration 
of the transmitted record which is to be returned, and in fact all 
matters of practice as to the mode of hearing, and so on, which 
would be regulated by the separate practice of the Court of 
Error, are left untouched. The Act has said that certain steps 
taken in the Court below shall carry with them a right to 
go to the Court of Error by way of appeal or error, and those 
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Bbplt. steps shall be taken in the Court below. And though it does 
— — not say in so many wwds that the proceeding to appeal shall be 

^^^y * a step in the cause, it says so in substance, because it directs 
The Attorney that in order to take that proceeding you are to take similar 

Cfmeral, steps in the Court below. The 55th section of the Act of 1854? 
""^" says, that upon certain things being done in the Court below, 
either the right of appeal shall take effect at once, or the Court in 
its discretion may, if it think fit, allow the appeal. Then notice of 
appeal is to be given in that Court. There is to be a stay of 
execution in that Court The case is to be settled by the Judges 
of that Court, and carried thence to the Court of Appeal. So that 
all those steps that are matters of procedure in the Court below 
are steps of proceeding to appeal, aud the case is launched; 
whether by way of error or by way of appeal, in the Court of 
Error, there to be determined, and to be sent back again with a 
coiTCcted record. 

My Lords, of course it was absolutely necessary to say that for 
this purpose the Court of Error should be the Court of Appeal, 
but with that exception everything which these Acts do is to 
regulate simply the steps to be taken in the Court below, to 
usher and introduce the cause into the Court of Appeal by virtue 
of the right of appeal which has accrued in the Court below, 
and then to have the record corrected, and sent down to the Court 
from which it came. So that it is in substance a dealing with the 
process and pi*actice of the Court below upon matters of law arising 
upon its judgment, which must of necessity carry with it the 
transition through the Court of Appeal or Error ; and it only 
does so that justice may ultimately be done in the Court below, 
and that the'errors of that Court may be corrected. It effects that 
only by the substitution of one mode of proceeding for another 
— a procedure by way of appeal upon matter of law arising 
upon a motion for a new trial, instead of by a bill of exceptions, 
by which means the same points might have been raised, though 
in point of form in a different way. That practice had been 
established upon the Plea side by these former Acts. And this, 
the 26th section of the Queen's Remembrancer's Act, says, that 
there is to be the power to extend and apply any of the pro- 
visions of those two Acts as may seem expedient for making the 
process, practice, and mode of pleading upon the Revenue side of 
the Court of Exchequer as nearly as may be uniform with that 
on the Plea side. 

Now, my Lords, the proposition which I think your Lordships 
fully understood, when I advanced it in the outset upon this 
point, is, that according to the plain meaning of these words the 
Court may extend any of those provisions, provided that their 
extension has a tendency to groduce the uniformity which is 
pointed at as what is to be attained. That uniformity we sub- 
mit not only will be promoted by the adoption *of those pro- 
visions which relate to the procedure in error and appeal in the 
Court itself, and with respect to the correction of its record, but 
without them there wiD be the most important and substantial 
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difference which will prevent the desirable uniformity being Bepi,y^ 
obtained. Your Lordahips will observe how absolutely that ^^7^ 
uniformity is pointed at as the object to be attained. My learned ^ ^^ ' 
friend put some imaginary cases, of a capricious exercise of its The Attorn^ 
power by the Court of Exchequer, not applying all that ought to Genera l, 
be applied in order to give fair effect to the provisions them- 
selves. I say that the Legislature has placed confidence in the 
Court of Exchequer^ as knowing the peculiarities of the Revenue 
practice, and what adaptations would be necessary in order to 
execute these provisions properly, the Legislature having declared 
its object to be to attain the greatest possible amount of unifor- 
mity between the Revenue and Plea sides. I am satisfied that 
there are no provisions better adapted for the purpose than these, 
in the Act of 1854, from beginning to end. The Legislature has 
not trusted it to the Barons to exercise a vague and general 
discretion as to what to adopt and what not. It has pointed 
out the principle upon which they are to go, namely, to make 
the procedure on one side as nearly as possible uniform with that 
upon the other, 

It was suggested that these words "as nearly as possible ''^ 
pointed out, as of course they do, and as indeed the word 
" adapt " does, that there might be some points as to which the 
procedure could not be made absolutely uniform. But this is 
a step which, according to. the common sense of mankind, and 
the natural meaning of the words, will tend to produce the 
nearest practicable approach to uniformity. And if those provi- 
sions are applicable, is not it clear that the Legislature has pointed 
to them as provisions which it is expedient to adopt ? Of couise, 
mj' Lords, upon that subject there is very great force in the con- 
sideration which was pressed by Lord Chief Justice Erie and 
Mr. Justice Willes, that this really resolves itself only into a 
matter of procedure. It is a different mode, which has been 
found by experience, and adjudged by the Legislature, when 
dealing with the Plea side, to be a better and more convenient 
mode, of bringing before a Court of Error the very same questions 
of law which might be raised by a bill of exceptions. If it were 
not so, of course very different considerations might arise. But 
when that is left in that way, it is not really in substance giving 
a new right of appeal ; it is giving a new mode of exercising the 
original right of appeaL For from the time when this Queen's 
Remembrancer's Act passed, giving the right of proceeding by 
bill of exceptions, it has been the right of a party to raise ques- 
tions of law which have been erroneously determined at the 
trial, for the consideration of the Court above. And this is 
only a new mode of doing the same thing by a procedure 
which has been adjudged by the Legislature in other cases to 
be more convenient. 

My Lords, there was some observation made upon the words 
occurring in the latter branch of the clause which authorized 
the Judges to extend, not only any of the provisions of those 
two Acts of Parliament, but also any of the rules of pleading 
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Rkplt. and practice upon the Plea side of the Oourt. An observation, 
I think, fell from the Lord Chancellor while the argument was 

^ f^^y - in progress, suggesting whether that might not have been done 
The Attorney under the first branch of the section. The answer to that no 

Oeneral doubt has, upon consideration, occurred to his Lordship. It is 
■""" plain that it might have been done as to those matters which fell 
within the first branch of the section, and within the general 
antecedent powers of the Court ; but with regard to those rules and 
orders, which are entirely dependent upon the provisions of the 
Common Law Procedure Acts, and which are made by virtue of 
those Acts to carry into effect their provisions, those rules and 
orders would be relative to the Common Law Procedure Acts, 
and could not, per ae, have been introduced except in connection 
with the statutory enactments, on which they themselves 
depended. 

My Lords, I do not think I need advert at all to that argu- 
ment of my learned friend Sir Hugh Cairns, for it seemed to me 
to be disposed of by your Lordships while he was addressing 
you, in which he endeavoured to argue from the language of the 
42nd section of the Act of 1854, and the 157th section of the Act 
of 1852, that the Courts of Error by those Acts had power to 
award an independent process, and not merely to correct the 
error of the Court below, and return the record with the judg- 
ment that ought to have been given. Now the fallacy of that 
argument is easily pointed out. The words are, "to award pro- i 

cess ;" that does not mean to issue process or execution, but 
merely to alter the order so that that which ought to have been i 

awarded shall be awarded. | 

Now, my Lords, I will pass to what was called the retrospec- 
tive effect of the rules, which was for the first time brought to 
your Lordships' attention here. I do not think it had been lost 
sight of below, but it was not advanced there ; however, it is ' j 

now advanced. I think you must have been struck with a 
certain degree of hesitation in the way of putting it. Once or 
twice your Lordships put a question of this kind : You argue 

^ that the Court of Exchequer had at all events no power to apply 

those rules to pending proceedings? But my learned friends 
desired not to be understood as putting it in that way. They 
said, not so. We admit that many authorities can be adduced 
to show that these Acts and rules would apply to pending pro» ^ 
ceedings ; but then they must be so applied as not to nullify the 
effect of what has gone before. That was the substance of the 
argument. 

Now when the authorities are fully brought under your Lord- 
ships' notice I think you will find that they are very clear upon 
this subject. The authorities all agree, that, whilst rights are 
not taken away directly by the operation of an Act of this 
kind, unless by the plainest and most express words, yet pro- 
cedure is regulated by them primd facie from the very instant 
when they come into operation, and that in a sense which 
applies to all subsequent steps and stages of every cause which i» 
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then depending. Then, in applying these rules, we shall find that RBPLt. 
their application has been this ; in the first place, although it TT" 

may seem a hardship, yet when an action which has been com- ^ ^^* 

menced" under one state of the law with respect to costs shall be The Attorney 
concluded under another state of the law with respect to costs. General, 
the costs, which had been incurred under one state of law as to 
taxation and allowance, shall be disposed of eventually imder 
another. Nay more, that a party shall be liable for costs under 
the operation of these statutes to an extent to which he was not 
liable when the action was brought. To that extent the cases have 
gone. The cases on the other side imposed no other limitation 
upon the rule than this, than when a step had actually been taken, 
the effect of that particular step should not be nullified and de- 
stroyed by the subsequent operation of intervening legislation ; 
and where a consent had been given which had a certain meaning 
and construction before the Act was passed, the effect of that con- 
sent shall not be different after the Act from what it was before, 
it being in all cases a question of construction upon the words of 
the Act. But no case has said, that, because the trial has taken 
place before the Act, therefore the subsequent proceedings 
which would follow in due course shall be treated as exceptions 
to what has been established as the general rule, whether those 
proceedings be with regard to making a motion for a new trial, 
or with regard to the mode of conducting the new trial, if 
granted, or the question of right to appeal or not to appeal fi*om 
the rule granting or refusing a new trial. I will take the cases 
in order of time, both those which were referred to and those 
which I shall have to ask your Lordships to refer to, and show 
the reasons why they are perfectly consistent ; all tending to 
show this objection to be untenable. 

The first authority I will mention is the case of Cox v. 
Thomason, 1st Crompton and Jervis, 498. I mention that, 
passing over an earlier decision, because that earlier decision 
may have gone further than the others do, in fact, going so far 
as to take away the right. It was commented upon by one of 
your Lordships, and therefore I do not think well to refer to 
it. The case of Cox v. Thomason was a question arising upon 
a rule of Court made in Hilary Term, upon the 2nd William 4th, 
chapter 74, as to the taxation of costs. The point determined 
was this : — " The rule, Hilary Term, 2nd William 4th, section 
** 74, is prospective, and applies to all taxations after the com- 
*' mencement of Easter Term.'^ Of course upon that word 
*' prospective '" I observe that we do not say it is retrospective. 
We do not annul the effect of anything that has taken place before ; 
but we say, with regard to all subsequent steps whatever in the 
cause, the new rule governs ; whatever has taken place before 
having been governed by the old rules ; and the effect of what 
has taken place before is not altered by the application of the rule 
to what follows. In that case the learned Judge (it was Mr. Baron 
Bayley) said, with regard to the objection taken to the appli- 
cation of the rule; "The questioai in this case turned on the 

9413. N 
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.Rbfli. " construction of the rule of Hilary Term, 4jth William 4tby 
T^ " section 74 ; and, cause having been shown on the la^t day of 

j^' " last term, we did not decide it then, that we might consult the 

'TkeAttornaf '' other Judges. By the rule relied on, no costs are to be allowed 
^^^^^' ** on taxation to a plaintiff upon any counts or issues on which 
'' he has not succeeded, and the costs of all issues found for the 
" defendimt are to be- deducted from the plaintiff's costs." It wafe 
a deduction of the costs of issues found for the defendant^ there 
having been no rule to make such a deduction in the taxation of 
costs before. " On showing cause it was urged that he wa§ 
** not, on two grounds ; 1st, that costs could only Le deducted 
** jBrom the defendant where distinct issues are joined on distant 
*' pleas, and that the general issue was here indivisible ; and. 
f^ 2nd, that the rule not having come into operation till the first 
" day of Easter Term, did not apply to costs which were incurred 
-* previously. All the courts, however, agree in opinion that a 
*' distinct issue is raised on each count by the general issue 
" pleaded, without restriction, and therefore that the defendant 
*' is equally entitled to a deduction from the plaintiffs costs in 
** respect of counts found for him as if issue had been joined on 
" each of those counts, by pleading separately each. As to 
*^ the other point, we are decidedly of opinion that the new 
'' general rule applies to every taxation which took place afber the 
*' commencement of Easter Term last. The Court of King's Bench 
" agrees with us in this construction of the rule; and the 
" Court of Common Pleas does not differ, although it is nob so 
'* strongly of that opinion as this Court, and the Court of King*& 
" Bench." 

Lord Cranworth. — Will you just read the rule ? 

Mr, Attorney Oeneral — ^The effect of the rule, my Lord, wa& 
thia This is the way in which it is stated in the judgment, 
'* by the rules relied on, no costs are to be allowed on t^ation 
'' to a plaintiff upon any counts or issue on which he has not 
•' succeeded, and the costs of all issues found for the defendant 
** are to be deducted from the plaintiff's costs." 

Lord CIiaTicellor, — When was that rule directed to come into 
operation ? 

Mr. Attorney Oeneral, — ^The rule was directed to come into^ 
operation on the first day of Easter term 1832, as I collect, and 
those costs had been incurred before it came into operation. 

Lord ChomceUor. — After it had been published ? 

Mr, Attorney Oeneral, — No, my Lord, I do not understand | 

that at all. It is not stated ; it is not so stated that the ! 

<K>sts were incurred after it had been published. ! 

Lord Chelmsford. — When was the taxation ? Was it in Easter 
term? 

Mr, Attorney Oeneral. — After Easter ; the rule was made in- i 

Hilary term, in the 1st William 4th ; it was to come into opera- | 

tion on the first day of Easter term. I 

Lord Cranworth, — Very likely the trial was at the assizes | 

between Hilarv and Easter terma 
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Mr. Attorney General. — I do not see that that is noticed in .Rb^y. 
any way whatever ; it is quite clear, forming my opinion from ^^^ 
the judgment, that it did not turn upon such a distinction. ,_ ' 

The next case I will mention is Freeman v. Moyes ; 1st Adol- The Attorney 
phus and Ellis, page 338. The marginal note is this ; " Under 3rd • ^^^' 
" and 4th WiUiam 4th, chapter 42, section 31, executors are '"""^ 
^* liable to costs in actions commenced before the statute came 
'' into operation and tried afterwards." It was so held by Lord 
Denman, and by the rest of the Court, Mr. Justice Littledale 
apparently having been inclined to a diflferent opinion. Your 
Lordships will find that the case has been followed in several 
subsequent authorities, and is settled law. " This action was 
'* commenced by the plaintiffs as executors in Easter Term 
" 1832." 

Lord Chancellor,— When did the statute pass ? 

Mr. Attorney General, — The statute passed in the 3rd and 4th 
William 4th. . 

Sir Hugh Cair^s.-^ After the commencement of the action and 
before the trial. 

Mr. Attorney General. — That is perfectly correct. The action 
had been commenced by persons who were not then liable for the 
costs for which they were made liable by the statute. *' An action 
■^ was brought by the testator, but having abated by his death, 
." notice of trial was given for the London sittings in Michael- 
'* mas term following ; but the cause, being made a remanet, was 
" not tried till the sittings after Michaelmas term 1833, when the 
" defendant had a verdict. He afterwards took out a summons 
" for taxation of costs, under the statute 3 & 4 William 4th, 
** chapter 42, section 31.'' I may observe, my Lords, that if 
attention were paid to such an argument as has been offered 
here as to the effect of any trial, that the trial is to be treated as. 
attracting to itself all the subsequent proceedings, and causing 
them to operate by relation to the date of the trial ; so here 
you might say the cause was to go back to the time when- 
it was set down for trial ; it was made a remanet only for the 
convenience of the Court and the parties. That has never been 
done — it has never been held that in order to get a review of a 
trial, you were to treat all the subsequent proceedings as being 
in gremio of the trial itself. There is no authority for such a 
proposition. 

Then it was argued that " The words of the clause in question 
*' are retrospective. It enacts, that *in every action brought,^ 
" not * to be brought,* by an executor, he shall be liable to costs. 
" That includes actions depending at the time when the Act. 
*' passed." Lord Denman said, "After reading the clause relied 
** upon in support of the taxation, said, upon enquiry we find 
" that both the Court of Common Pleas and the Court of Ex- 
" chequer hold that actions already commenced when the- 
** statute came into operation, are within the meaning of that 
*' section. The rule for setting aside the taxation will therefore 
/* be discharged." 
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Beplt. Then my Lords, there is the case of Pickup v. Wharton, 

reported in the 2nd volume of Crompton and Meeson, page 401, 

^^y- in which the same point arose. The Court of Exchequer being 

TU Aitorney informed that a similar question was depending in the Court of 
Oenerai. Queen's Bench, took time for consideration upon the case which 

was before them. But in Easter Term, "Mr. Justice Bayley 

*' said, that the Court had conferred with the Judges of the 
** King's Bench, and that both Courts concurred in thinking the 
" statute retrospective." The Court of Exchequer, under the 
circumstances of that case, did not allow costs. 

Then your Lordships will find, in the case of Grant against 
Kemp, that the same rule was followed ; that case is reported in 
the 2nd volume of Crompton, and 172 Meesom, p. 136. 

My Lords, we have also a more recent case in which the 
whole subject was very carefully considered, the case of Wright 
V. Hale, determined in 1860. It is reported in the 6th volume 
of Hurlstone and Norman's Reports, page 227. The marginal 
note is " The 23 and 24 Victoria, chapter 126, section 34, which 
" provides that when the plaintiff in any action for an alleged 
" wrong recovers by the verdict of a jury less than £5, he shall 
" not be entitled to any costs, if the judge certifies to deprive 
*' him of them, enables a Judge to certify in an action commenced 
« before the passing of that Act." There was full ailment, and 
all the former authorities, including those cited by my learned 
friends at your Lordships' bar, were referred to in the course of 
that argument, as well as the principle nova constitutio futurk 
formam imponere debet, mon prceteritis. The Judges gave this 
judgment. Lord Chief Baron Pollock said, " I do not think that 
'* our decision will interfere with the great constitutional prin- 
'* ciple to which the plaintiffs' counsel have referred. There is a 
^' considerable difference between new enactments which affect 
^' vested rights, and those which merely affect the procedure in 
*' courts of justice, such as those relating to the service of pro- 
" ceedings, or what evidence must be produced to prove par- 
^* ticular facts. If an Act of Parliament were to provide that in 
'* matters of mere opinion no more than three witnesses shall be 
" called, after that no person would be entitled to call more than 
^* three witnesses on such points in any pending suit, because it 
^* would be a mere regulation of practice. Rules as to the costa 
" to be awarded in an action are of that description, and are not 
^' matters in which there can be vested rights. When an Act alters 
*' the proceedings which are to prevail in the administration of 
'* justice, and there is no provision that it shall not apply to suits 
" then pending, I think it does apply to such actions. Here the 
" plaintiff had an opportunity of discontinuing the suit. The 
" Act passed on the 28th August, and contains a provision that 
" it should come into operation on the 10th of October. The 
" 34th section enacts that where the Plaintiff in any action 
** for an alleged wrong in any of the Superior Courts recovers 
" by the vercSct of a jury less than £o, he shall not be entitled 
" to recover any costs if the Judge certifies to deprive him of 
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" costs. This is an act to be done at the trial, which was after Rbplt. 

" the passing of the Act. I think, then, that we are not giving 

" to the Act any retrospective oj.>eration, and the wrong supposed ^rdD^y. 
" to be done by an ex post facto law does not arise. The TheAuorney 
" rule must be discharged/' General. 

The same opinion was expressed by Mr. Baron Bramwell, ""■* 
Mr. Baron Channell, and Mr. Baron Wilde. Mr. Baron Chan- 
nel! referred to the authorities I have mentioned. Mr. Baron 
Wilde says, " I am prepared to decide this case upon principle. 
" The rule applicable to cases of this sort is, that where a new 
** enactment deals with rights of action, unless it is so expressed 
** in the Act, an existing right of action is not taken away. 
" But where the enactment deals with procedure only, unless 
" the contrary is expressed, the enactment applies to all actions, 
'* whether commenced before or after the passing of the Act 
'* That this is the true principle suflSiciently appears from the 
*' cases that have been referred to on both sides." (Including 
Moon and Durden, and the other case which was cited to your 
Lordships.) " The cases cited by Mr. Chambers are cases re- 
" lating to rights, which were not affected ; those refen-ed to by 
'^ Mr. Hawkins were cases relating to procedure. Enactments 
" as to costs have been held by all the Courts to apply to actions 
'* commenced before the passing of the Acts in which they are 
" contained. In Cox v. Thomason it was held that a rule of 
" Court relating to the taxation of costs, which was general in 
" its terms, applied to all taxations after the period when it 
'.• came into operation, whether the action was commenced before 
" or not. Mr. Chambers says that the enactment now in 
** question takes away a right from the plaintiff. I do not agree 
'* with him. The right of the suitor is to bring an action and 
" have it conducted according to the practice of the Court. 
" Pending the action the procedure may be varied, but his right 
^' is to have his action conducted according to the existing 
" course of procedure, whatever that may be." 

I cannot help submitting that there is very great good sense 
in that passage, and great good sense in it as applied to a case 
like that before your Lordships. Such a result is equally 
beneficial to both parties. The decision of the Court in this 
case might have been against the person who got the verdict, 
and it might be so in any other case. Nobody can ever tell 
when a question of law is involved, and a new trial is moved 
for, that a new trial may not be given upon the view of the law 
taken by the party moving, or that it will be refused. You 
never can teU in this or any other case how the motion for a,new 
trial upon a. point of law maybe decided by the Court. An 
intervening ride, therefore, which gives the same right of appeal 
upon a matter of law as would exist by a bill of exceptions, is 
in truth a rule conferring a right which is beneficial to the party, 
whoever he may be, against whom that motion for a new trial 
may be ruled. We cannot a priori determine who it wiU be. 
The case would have been one of great hardsliip towards the 
party who now wishes to resist the right of the Crown, sup- 
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BiBPLT. posing three Barons instead of two, in the Conrt of Exchequer, 
g^^^ had been of opinion that the law had been wrongly laid down 

* to the jury, and if a new trial had been thereupon given. The * 

Tht Attorney party would then have been obliged to go down to trial again, ' 
^^^^ ' and would have had to tender his bill of exceptions at the' 
proper time, and finally to bring that bill of exceptions to the 
Court of Exchequer Chamber, and it might be to this House. 
That is what might bave happened. 

I do not ask your Lordships to try the question before you 
by this or by any imaginary case, but you must have one rule 
for all cases. Such a case as I have instanced is obviously liable 
to happen ; when there is a point of law raised at the trial, 
And a motion for a new trial is made upon the ground that the 
law was wrongly laid down, it is, of course, possible that the 
Court may rule it against the party who succeeded at the trial 
instead of in his favour. Therefore, a rule which says that such' 
a decision shall be liable to appeal before anybody h^ got any 
right by means of that decision, is one which appears to me to be 
consistent with even-handed justice, and one which operates 
as well for the one party as for the other. 

Lord Chancellor. — There was a very strong case with respect 
to the Statute of Frauds of this kind. A verbal promise was made 
to give a sum of money before the Statute of Frauds was passed. 
Then came the Statute rendering such a promise invalid, and 
4tfterwards an action was brought upon that promise, and it was 
held that the Statute did not bar the action. i 

Sir Hugh Cairns. — That case was mentioned in the judgment ^ 

in the case in the Court of Exchequer, which was cited by my J 

learned friend, Mr. Mellish. ; 

Mr. Attorney General. — The ground of that decision, as well 
as of the decision in the case to which my learned fiiend, Sir 
Hugh Cairns, has just referred, of Moon v. Durden, upon the 
Wager Act, was this, that the effect of a restriction which would 
bave prevented such an action being brought, was to take away 
the right; it was not merely to regulate the modes of proce- ^ 

dure to enforce the right ; it was to take away the right. 

Lord Chancellor. — There was evidence of a promise in the 
other case which I have referred to. 

Mr. Attorney General. — Yes, my Lord, and the promise so made 
was a promise upon which an action might be maintained before 
the passing of the' Statute of Frauds. But, by that Act it was 
said no action shall be maintained upon a promise which is not 
made in a particular manner. 

Lord Chelmsford. — If the action had been pending at the 
time it would not have affected it ; it would not have taken 
away the right of the party to recover upon a verbal promise. 
The words of the Act were, '' no action shall be brought" 

Mr. Attorney General. — Yes, my Lord, as I imderstand, the. 
. Court which decided that case looked at the substance of the 
matter, and they saw that to apply the Statute to an ante- 
cedently-made promise, would be to take away the substance of 
the right, and to say that there should be no remedy for a right 
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which the law recognized before, and 'which had its appropriate Bbtlt. 
remedy. If your Lordships look at the words of the Statute, - — 
you will find that the words of the Act were such that it may ^rdDay 
be construed as only intended to apply to contracts afterwards The Attorn«y 
made. And when you are dealing not with a question of pro- General 
cedure merely, as in the case of Wright v. Hale, but with that ""^ 
upon which the substance of the enjoyment of the right depends, 
you will not construe words which are capable of being applied 
to what was to happen afterwards as applying to anything else. 
It was with that view that I abstained from citing the case of 
Fowler v. Chatterton, in 6th Bingham, which was decided by 
Lord Chief Justice Tindal in a manner not quite consistent 
with the observations of one of your Lordships, in deciding the 
case of Moon v. Durden. Some remarks were made upon that 
•case, from which it seems a natural inference that your Lord- 
ship doubted whether that case had been rightly decided. 

Lord Granworth. — I do not think I expressed any doubt 
about it. 

Mr. Attorney Oeiural. — ^Your Lordship thought it was not 
rightly decided. Of course your Lordship woidd quite under- 
stand what I said. I did not think that Fowler v. Chatterton 
ought to be cited as an authority after what your Lordship said 
upon that case in Moon and Durden, having regard also to the 
principle, which was the principle recognized and distinguished 
from that applicable to procedure by the Barons in the case of 
Wright V, Hale. That application of the rule, or of the statute, 
in those cases, would in substance have taken away the enjoy- 
ment of a right which existed before, and which had its appro- 
priate remedy. Here it does nothing of the sort ; but simply 
introduces a new form of procedure, which, in events which are 
perfectly possible, may be as beneficial to one party as to the 
other; it is a rule aiming only at affording an opportunity of 
correcting errors of law which may be made in the course of 
that procedure. Surely it will be a very strange and extravagant 
thing to say that within the principle Nova constitutio futui^ 
formoum imponere debet non prceterUia, and the cases which 
determine that you will not take away a right by ex post facto 
legislation, persons are to be supposed to have a vested interest 
in errors of law which may be committed by the Court, and to 
be entitled to ' say. You are taking away our rights, if you 
apply to the subsequent stages of the same suit a new and 
amended form of procedure which provides better than was 
ever provided before for the correction of errors of law. Yom* 
Lordships may accede to my learned friend's view; of the subject • 
it would be presumptuous in me to anticipate what conclusion 
you may come to upon it ; but I am quite sure that that view is 
entirely irreconcileable with the piinciples of the cases which 1 
have referred to, and in no degree legitimately flowing from the 
doctrine laid down and decided in Moon v. Durden, and the 
fearlier case, upon the Statute of Frauds. 

Adjourned for a short time, and resumed 
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Beplt, Mr, AUoiifiey Oeneral. — ^My Lords, there was one other case 

^TT" which I should have mentioned to your Lordships in which the 

^* Act was held to" apply to pending proceedings. And it was 

Th€ Attorney applied in a manner which may have had a very important 

^ ^^** ^' effect I mean the case of Cormish v. Hockin, in the first 

volume of Ellis and Blackburn, page 602. It was a case of the 

amendment of an endorsement upon a pluries writ under the 

Statute 2nd and 3rd William the 4th, chapter 39, section 10. 

The action was brought for a promissory note, and '^ a writ was 

" issued upon the 13th of October 1849, and the process had 

^* been regularly continued in accordance with the Statute 2nd 

'* and 3rd William 4th, chapter 39, section 10 ; except that, on 

" the fifth writ (pluries), dated 28th May 1851, the endorse- 

" ment stated, by mistake, the date of the first writ to be 

•* 22nd October 1849 instead of 13th October;" and that was 

an error as to which it was a serious question, whether it could by 

possibility have been amended except by the aid of section 222nd 

of the Common Law Procedure Act, 1852, which did not come 

into operation until after it had been done. The date on which 

the Common Law Procedure Act, 1852, received the Royal 

Assent was the 30th June 1852. I do not remember the exact 

date at which it came into operation. I think it was in 

Michaelmas Term. This (pluries) indorsement your Lordships 

see was dated on the 28th May 1851, before the Act even 

passed, much more before it came into operation; and if not 

amended it was festal. This was the observation of Lord 

Campbell upon that poiot. He said, '^ I need not analyze the 

*' decisions before the Common Law Procedure Act, 1852 ; they 

*' are conflicting ; but I rely on section 222 of that Act, which 

" really meets this case. The facts are, that the debt would 

** have been barred on the 22d October 1849 ; a writ was tbere- 

" fore sued out on 13th October 1849, and regularly continued. 

" Each pluries was in very good time, but one of them had a 

** clerical mistake in the endoi-sement, the 22nd of October being 

" inserted contrary to the fact. If this error stand, it prevents 

*' the plaintiff from taking advantage of the writs which have 

" been regularly sued out ; but if we may amend according to 

" the fact, the Statute of Limitations will not defeat the plaintiff. 

" Then does not the Act give us power to amend our own 

'^ record ? The writ is our own record ; and we have the first 

" writ to amend by. Now, when we take the words of section 

" 222, with the preamble, to which Mr. Chambers properly 

" referred us, and when we find that we may amend, * whether 

*' * there is anything in writing to amend by or not,' * for the 

" ' purpose of determining in the existing suit the real question 

" ' in controversy,' we find that we have a suit existing, and the 

** real question is, whether or not it is ban-ed by the Statute of 

" Limitations. May we not order such an amendment as t6 

" raise that question ? " And generally it was teld that they 

might under that section of the Act, although it had passed after 

the error had been committed, amend the error. 



I 201 

Now, my Lords, the cases which have been cited on the other Beplt. 
side, when examined, appear to me to have no bearing at all T" 
in fevour of the argument of my learned friend. First of all I ^^ * 

will take the case of Hughes v. Lumley, which is the first of The Attorney 
these reported in the 4th volume of Ellis and Blackburn, page General 
358. It was a case in the Exchequer Chamber upon the 32d 
section of the Common Law Procedure Act, 1854, 

Now, with respect to that 32d section, a greater fallacy I 
think cannot well be imagined than that of my learned friend, 
Sir Hugh Cairns' argument, when he said that your Lordships 
I were to interpret the 3jth section by the 32d and the 34th. 

i One of the cases cited was upon the 32d section, the other upon 

I the 34th section. And I repeat that, whether j^^ou take the 

32d or the 34th section, a greater fiiUacy cannot well be ima- 
gined than that which requii^es you to interpret the 35th 
section for this purpose by either of these two sections. The 
32d section, upon which the case of Hughes v. Lumley was 
decided is this : *' Error may be brought upon a judgment upon 
" a special case in the same manner as upon a judgment upon 
" a special verdict, unless the parties agree to the contrary." 
Then it goes on to regulate the proceeding. Now a special 
case could only be the subject of agreement, and on the very 
face of the clause an agreement to the contrary is contemplated 
as a thing which would exclude the bringing of error. It was 
determined in the case of Hughes v. Lumley, upon the inter- 
pretation of that clause, that it could not be meant to apply to 
special cases agreed upon before the Act came into operation. 
Mr. Baron Parke says at page 359, " After the verdict was 
" found, subject to the special case, neither party could fly 
" ofl*. It was at that time that the agreement was come to ; 
" the settling of the special case was only in completion of it. 
" The presumption in all cases is that an Act regulates the 
" future not the past, unless it appears by the Act that the 
" intention of the Legislature was otherwise. 

" Now, here, instead of that appearing, the Act shows that 
" it was intended that that error was to be only on future special 
" cases agreed on afterwards, for it is only on such special 
" cases that the parties could agree not to bring error.'' The 
other learned judges concurred, and for these reasons they made 
the rule absolute. One of them saying, " the case is not within 
" the statute, if it were I think bringing error would be a 
*^ breach of faith^ as no such course could have been contem- 
" plated when the verdict was found." In substance it was held, 
that, when that section speaks of a special case agreed upon 
by consent, it must have reference to a subsequently agreed on 
special case, because the terms of the consent involved that 
consequence ; and error, which under the Act they might agree 
either to accept or to reject, could not possibly have been under 
consideration before the Act involving that alternative was 
passed. There was nothing else whatever determined in that 
case excepting that point, and that was determined upon this 
very clear principle. 
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IUBff.T. The ca£ie of Vansittart v. Taylor upon the 34th clause was 
exactly similar. The 34th clause is ** in all cases of rules to 

^ ^ ' " enter a verdict or nonsuit upon a point reserved at the trial, 
The Attorney *' if the rule to show cause be refused or granted, and then dis- 

QtmmiL " charged or made absolute, the party decided against may 
"'"^ *' appeal'' The question was upon the interpretation of the 
words " a point reserved," words which, of course, do not occur . 
in the 35th section any more than the terms '^ a special case 
** agreed upon " do. It was held that a point reserved^ being 
as much a matter of consent and agreement as a special case, 
the same principle must be applied to it. Hughes v. Lumley 
was expressly relied upon as the authority, and Lord Chief 
Justice Jervis said that in that case there was no assent. He 
said, '' According to the argument against this rule, the effect of 
'' the subsequent Act is to make this reservation before the 
'^ Act equivalent to an assent by the parties that the point 
*^ should be reserved for the Queen's Bench and the Courts of 
'^ Error. There was, in fieu^t, no such assent ; and therefore I 
'' think that Act must be construed as applying to points re-^ 
*^ served after the Act, and section 32, as ix> special cases^ seems 
'' to me to make it clear that such was the intention of the 
" Legislature." Of course, where you have the element of con- 
sent, and where that consent entitled the parties to accept or 
reject the mode of proceeding, leaving open error or appeal, it is • 
quite obvious that that consent must be regarded as dating from 
tibe time when it was given, and not as being altered in its effect 
in consequence of something which afterwards takes place. It 
would be altering that agreement, and the consent of the parties, 
to consider a special case, in clause 32, or a point reserved at the 
trial, in clause 34, as relating to a special case agreed upon, or 
to a point reserved at the trial, before the Act was passed, 
inasmuch as the parties cannot possibly be supposed to have 
made their agreement upon that footing. That was the only 
thing determined in the case of Vansittart v. Taylor, and the ! 

sole foundation of the judgment, as in the other case. \ 

Now, my Lords, what possible ground is there for saying that j 

the {Principle of these judgments reaches to the 35th section ? | 

They turned upon the meaning of the words " special case agreed J 

upon " in clause 32, and the words " point reserved at the trial " | 

in clause 34, terms which do not occur in clause 35. N^or does | 

the reason apply ; because section 35 is a clause totally indepen- 
dent of any agreement between the parties whatever; it is 
merely a mode of raising as of right that question of error in 
law, which in another mode might be raised as of right, inde- 
pendently of this enactment. It is an involuntary change, which 
does not depend upon consent, of the ordinary and proper pro- 
cedure of the Court. There do not occur, therefore, in clause 
35, either the grounds of judgment, or the terms which were the 
subjects of decision in the cases upon two other clauses. 

The case of Pinhorn v. Souster, which my learned friend, 
Mr. Mellish, relied upon, reported in the 8th volume of the 
Exchequer Reports, turned upon the construction of the 51st 
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section of the Common Law Procedure Act, 1852. The point Replt. 
, was, that a special demurrer delivered before the Act came into TZT 
operation was not abolished. Of course that is the actual effect ^ ^* 

of a step antecedently taken. The clause has not abolished it ; The Attorney 
it does not say that any subsequent step would not be regulated General 
both as to the mode of taking it and as to its effects and con- 
sequences by the new procedure ; but the antecedent step is not 
obliterated ; and that of course involves this plain principle, that 
when a step is taken upon which you have a right to have the 
deciirion of the Court at the time, if the Court, for the convenience 
of its arrangements, does not make its decision at the time, 
ihen it would be most unreasonable to say that the step is 
to fail of its proper and legitimate effect, and not to be 
followed out altogether, simply, because an Act has been passed 
which says it cannot be taken afterwards. Now, my Lords, the 
5l8t section of the Common Law Procedure Act, 1852, upon 
which that case turned, is in these terms : " No pleading shall be 
** deemed insufficient for any defect which could heretofore only 
^' be objected to by special 46ttiurr6r." But this particular 
pleading had been theretofore objected to by a special demurrer, 
and that section does not in any way whatever take away the 
effect of an objection competently made before ; but it only says 
that henceforth no pleading shall be deemed insufficient for such 
a defect. Then, my Lords, there was another case cited, not for 
a> decision but for a dictum. I suppose one dictum is as good 
as another, and I can oppose to that another case in which a 
different view was taken by the learned Judges, though it wad 
not the ground of their decision. And in that very case of 
Jenkins v. Betham, in which the dictum of Lord Chief Justice 
Jervis occurred, I think it would be impossible for your Lord- 
ships to read it without seeing that the result of further 
argument upon the point was that the Court did not think fit to 
found anything in the judgment upon that which had been thrown 
out in the course of the argument by Lord Chief Justice Jervis. 
In the case of Jenkins v. Betham, reported in 15th volume of 
Common Bench Reports, page 168, this is the marginal note"; 
*' One who holds himself out as a valuer of ecclesiastical pro- 
** perty, though he is Tiot bound to possess a precise and accurate 
*^ knowledge of the law respecting the valuation of dilapidations 
^* as between outgoing and incoming incumbent, is bound to 
'^ bring to the performance of the duty he undertakes a know- 
^ ledge of the general rules applicable to the subject, and of the 
*' broad distinction which exists between the cases of a valuation 
^^ as between incoming and outgoing tenant, and a valuation as 
*^ between incoming and outgoing incumbent." That is the 
whole of the principal marginal note, which I read, in order that 
you might see how totally silent it is as to any point of this kind 
having been really ruled or determined in the case. Then there 
is a very long account of the facts ; and at page 189 we find 
that a rule absolute for a new trial was made, and then after- 
wards this took place, which is also reported at page 189. Mr, 
Mellor, for the defendants, ** applied for leave to appeal under 
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Reply. " the 35th section of the Common Law Procedure Act, 1854?, 
** 17 & 18 Vict c. 125, which enacts^ that, *in all cases of 

3 rd Day . « , motions for a new trial,' " and so on, stating the clause. 
The Attorney As soon as Mr. Mdlor opened it, Chief Justice Jervis, when this 

General section was read, made the observations which my learned friend 
quoted : " Lord Chief Justice Jervis. — The 35 th section is not retro- 
" spective; its language shows that it could only have been 
" intended to apply to cases where the trial has taken place 
" since the passing of the Act. In Hughes v. Lumley, 19th 
" Jurist, 60, the Court of Error decided that the 32nd section, 
" which provides that error may be brought upon a special case, 
*' unless the parties agree to the contrary, is not retrospective." 
Now that was an observation made in an interlocutory way by 
Chief Justice Jervis ; and obviously his Lordship had not present 
to his mind at the time the principle upon which Hughes and 
Lumley was determined, namely, that the agreements of parties 
were not altered by the effect of the 32nd section. The argu- 
ment went on, and Mr. Mellor advanced further reasons, and the 
result was, that in the judgment which the Court gave there 
was no mention whatever of that point, but it went upon an 
entirely different ground. Lord Chief Justice Jervis finally said 
this : " We agreed with the ruling of the Judge ; but we think the 
" jury have not arrived at a right conclusion. The last words 
** of the 86th section, ' provided, that when the application for a 
'* new trial is upon a matter of discretion only, as on the ground 
" that the verdict was against the weight of evidence, or other't 
" wise, no such appeal shall be allowed,' are against you. The 
" rest of the Court concurring." I think, my Lords, I have quite 
as good a right to take the words of the final judgment, and say, 
that the Court thought .that the section would apply, but that it 
was not a case for acting under it, as my learned friend has for 
referring as his authority to observations thrown out by a Judge 
during the argument, which were not repeated in the final decision 
in which the rest of the Court concurred. The facts show that 
at first sight it appeared to Lord Chief Justice Jervis that section 
35 did not apply ; but that the Court did not adopt that con- 
clusion, and the decision was given upon the assumption, that it 
did apply to the case. 

Then, my Lords, there is another case in which, though the 
point was not determined undoubtedly upon the 35th section, 
still it is perfectly plain that Lord Campbell and the rest of the 
Court assumed that section to apply. It is as good an authority as 
anything in Jenkins and Betham. The case I refer to is Gumey 
V. Womersley, reported in the 4th volume of Ellis and Blackburn, 
page 133. That was a case involving a point of law, aS to which 
the Court were against granting any rule, and the rule was 
refused. I may mention that the trial in question had taken 
place previously to the passing of the Act, and therefore of 
course before it came into operation. The trial took place at the 
sittings after Trinity Term, 1864, and the Act received the Royal 
Assent on the 12 th of August in that same year, and came into 
operation in October or November. That being the case, the rule 
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having been refused upon the point of law, and the Court having RErLv. 
been unanimous, Mr. Bramwell applied "for leave to appeal oT^ 

** under the Common Law Procedure Act, 1854, on the ground ^ !^* 

" of misdirection." The Court took time to consider ; and on a The Attorney 
subsequent day Lord Campbell said, " That after the repeated General, 
" decisions the Court thought it must be considered settled law 
*^ that the Plaintiffs were, under such circumstances, entitled to 
" recover the money paid, as paid on a consideration which had 

failed. That being so, the Court, upon consideration, thought 
** that it ought not, in a sound exercise of its discretion, to give 
'* leave to appeal/' 

My Lords, in neither the one case nor the other was any 
point decided one way or the other upon the subject. 

Sir Hugh Cairns. — ^The objection was not taken. 

JIfr. Attorney General. — No, nor does the objection appear to 
have been taken in the other case ; for I think that both cases 
were ex paHe, there being no opponent where an application is 
made to the Court in its discretion to give an appeal In both 
cases the Court decided upon the construction of the 35th section, 
upon the assumption that it applied. In neither case was there 
anything said which I think can govern your Lordships' decision 
upon the construction of that section which is now before 
us. These, my Lords, I think, are the only authorities. 

I must not omit to notice what one of your Lordships noticed 
while the argument was going on, and which I cannot help 
thinking has a bearing much in my favour ; I mean the proviso 
at the end of the 19th section of the Queen's Remembrancer's 
Act. You will recollect that that section runs thus: " A Writ of 
*' Error shall not be necessary or used in any suit or proceeding in 
^' error on the Revenue side of the Court of Exchequer, and the 
*' proceeding to error shall be a step in the cause.'' 

Lord St Leonards, — I thought you had disposed of that. 

Mr. Attorney Oeneral. — My Lord, I have disposed of every- 
thing in it excepting the proviso. 

Lord St Leonards. — I thought you had argued very much at 
length upon that also. 

Mr. Attorney General. — I am not going, my Lord, to repeat 
any part of my former argument ; but I have not said a word 
upon the proviso as bearing upon the present aspect of the 
argument. I think your Lordship noticed its bearing, if I do 
not deceive myself, when my learned friend Mr. Mellish was 
addressing your Lordships. " A Writ of Error shall not be 
'* necessary or used in any suit or proceeding in error on the 
*' Revenue side of the Court of Exchequer, and the proceeding 
^* to error shall be a step in the Cause, and shall be taken in 
*' manner and subject as to such terms and conditions as to 
^' giving bail or security as may be directed by any rule or 
^* order made by the Barons under this or any other Act or Acts 
" of Parliament authorizing the same ; provided that nothing 
" herein contained shall invalidate any proceedings already 
" taken or to be taken by reason of any Writ of Error issued 
^' before the commencement of this Act, or before such rules and 
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3rd Day. 
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Keply. " orders come into effect." So far as relates to the rules and 
orders as to error there contemplated, I submit that it is 
manifest upon the face of that clause, that nothing is saved except 
The^Attorney the effect of proceedings under Writs of Error already issued, or 
^ ' to be issued before the orders came into effect ; and that, with 
regard to any proceedings whatever as to error consequent 
upon what had gone before, those proceedings, if no writ of 
error had been issued before the orders came into operation^ 
would be governed by the rules made under this section in 
pending as well as all other suits. 

Therefore, my Lords, my inference is this, that as to any rules ' 
and orders to be made under the 26 th section, if it was within 
the competency of the Court to make such rules and orders 
upon the subject of appeal, they would be subject to a similar 
and only to a similar limitation ; that is to say, that any proceed- 
ing actually taken before would not have had its own immediate 
and proper effect altered by reason of the introduction of these 
rules ; which T say the introduction of these rules does not alter. 
With regard to the trial and the verdict, the verdict is not the 
final step. The next step is the motion for a new triaL The 
Court, upon the hearing of that motion, may decide the point 
of law raised upon it, and they may either grant or refuse the 
motion. And if certain intervening rules make that subsequent 
action of the Court liable to appeal, it is not altering the 
immediate and proper effect of anything which has gone before ; 
it is merely introducing a procedure which operates upon all 
which is to follow. Otherwise, you might just as weU say that 
every step, from the commencement of an action downwards,, 
attracts to itself, as by relation, all subsequent proceedings in the 
action as say that the mere trial or verdict is to be taken as 
final in this sense ; that all the subsequent procedure is to be 
taken as having relation to that. There is no more reason for 
that with regard to the verdict and the trial, than 'there is as to 
any other proceeding in the -cause. 

Lord Chancellor. — ^The House will take time to consider its. 
judgment. 

Adjourned to Thursday next 



Thursday, 17th March 1864. 



Lord 
Chancellor, 



Lord Chancellor. — My Lords, I take this opportunity of 
mentioning to your Lordships that those of their Lordships who^ 
attended the hearing of the important appeal in the case of the 
Attorney General v. SiUem will be prepared to give their judg- 
ment in that appeal at a very early day on which the House shall 
sit on appeal after the recess. 



207 



Wednesday, 6th April 1864. 



DECISIONS OF THE LORDS SITTING ON APPEAL. 

Lord Chancellor, — My Lords, this appeal depends on the ^^%^ 
question whether the rules made by the Court of Exchequer on, ^ ^'^ " 
the 4th of November 1863 are warranted by the power contained 
in the 26th section of the statute of the 22nd and 23rd year of 
the Queen, commonly called the Queen's Remembrancer's Act. 

The second Common Law Procedure Act which, passed in the 
year 1854, contains many important enactments with reference 
to the jurisdiction of the Superior Courts of Common Law, and 
some of the most important are the provisions that create new 
rights of appeal. In jury trials at Conmion Law grave questions 
firequently arise, and are decided on motions for a new trial or 
on rules to enter a verdict or nonsuit ; but from the decisions of 
the Court so given there was not before the Act of 1854 any 
right of appeal 

The creation of a new right of appeal is plainly an act which 
requires legislative authority. The Court from which the appeal 
is given and the Court to which it is given must both be bound, 
and that must be the act of some higher power. It is not com- 
petent to either tribunal, or to both collectively, to create any 
such right. Suppose the legislature to have given to either 
tribunal, that is to the Court of the first instance and to the 
. Court of EiTor or appeal respectively, the fullest power of regula^ 
ting its own practice or procedure, such power would not avail 
for the creation of a new right of appeal, which is in effect a 
limitation of the jurisdiction of one Court and an extension of 
the jurisdiction of another. A power to regulate the practice of 
a Court does not involve or imply any power to alter the extent 
or nature of its jurisdiction. Accordingly, it was necessary ia 
the Act of 1854^ not only to give new rights of appeal, but to 
define and bind certain Courts to entertain the appeal so given, 
and this is done by the 36th section of the Act, which declares 
that the Court of Error, the Exchequer Chamber, and the House* 
of Lords shall be Courts of Appeal for the purposes of the Act. 

The Common Law Procedure Act of 1854 was, like the Act of 
1852, limited to the Superior Courts of Common Law, and from 
the manner in which the Act was expressed these words inten- 
tionally excluded that Court which is called the Revenue side of 
the Court of Exchequer. It required, therefore, another exercise 
of legislative authority to make the special provisions of the- 
Act of 1854 which had created new rights of appeal in the other 
Courts applicable to suits as between the (5rown and the subject 
in the Court on the Revenue side of the Exchequer. In making 
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Lord tbe orders now in question the Barons of the Court of Exchequer 
Chanedlor,^ have assumed that a discretionary power to exercise this legisla- 
tive authority or not, and thereby to confer or to withhold this 
important benefit of new rights of appeal, has been given to 
them by the 26th section of the Act of 1859. If the legislature 
has done this it has done a thing which is very irregular, and 
which antecedently would seem to be very improbable. 

It is not reasonable to suppose that in matters affecting the 
taxation of the subject the legislature would abdicate its own 
functions, and delegate to the Barons of the Exchequer the 
power of determining at their pleasure whether in certain cases 
there should or should not be a right of appeal as between the 
subject and the Crown. 

This improbability is much increased when attention is 
directed to the particular provisions of the statute in question, 
namely, the Queen's Remembrancer's Act. The 10th section em* 
bodies and applies (with some slight differences) to the Revenue 
side of the Court the provisions as to error and appeal contained 
in the 46th section of the Common Law Procedure Act of 1852 
and the 32d section of the Act of 1854. 

New rights of appeal are created and regulated by the 12th, 
13th, 14th, and 15th sections. By the 16th section special legis- 
lative provisions as to the examination and attendance of 
witnesses, together with the provisions contained in the 46th, 
47th, 48th, and 49th sections of the Act of 1854, are expressly 
extended to suits and proceedings on the Revenue side of the 
Court of Exchequer ; and in the 18th and 19 th sections are con« 
tained express enactments regulating proceedings in error on the 
Revenue side of the Court, and embodying the 146th and 147th 
sections of the Act of 1852 ; and by the 20th section the power 
of appealing to a Court of Error by means of a bill of excep- 
tions is for the first time created on the Revenue side of the 
(Jourt. 

Suits, therefore, between the Crown and the subject on the 
Revenue side of the Exchequer are by these express enactments 
put on the same footing with respect to proceedings in error as 
suits between subject and subject in the Courts of Common Law, 
with the exception only of the right of appeal ftom interlocutory 
orders given by the 34th and 35th sections of the Act of 1854. 
It is difficult to resist the impression that these last-mentioned 
rights of appeal were intentionally omitted by the legislature 
as not being expedient in Revenue cases ; but it is much more 
difficult to accept the proposition of the Crown, that these rights 
were left by the legislature to be conferred or not, at the pleasure 
of the Chief Baron and two or mor^ Barons of the Court of 
Exchequer. These improbabilities and difficulties must of course 
yield to any enactment expressly declaring that such is the 
intention of the legislature, but they are of sufficient weight to 
render it necessary that the language of such alleged enactment 
shall be clear and unequivocal, and not admit of any other 
reasonable construction. 
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With these observations we come to the construction of the Lord 
26th section of the statute. It contains two distinct powers ^^ncellar, 
given to the Lord Chief Baron and two or more Barons of the 
Court. 

By the first power they are authorized to make rules and 
orders as to the process, practice, and mode of pleading on the 
Revenue side of the -Court. Here the word " practice " is used in 
its common and ordinary sense, as denoting the rules that make 
or guide the cursua curice, and regulate the proceedings in a 
cause within the walls or limits of the Court itself Under this 
power any rule might be laid down by the Barons for the 
guidance of their own proceedings that did not require express 
legislative sanction. By the second power conferred by the 
2Gth section the Lord Chief Baron and two other Barons are 
authorized to extend, apply, and adapt to the Revenue side any 
of the provisions of the Common Law Procedure Acts of 1852 
and 1854, and any of the rules of pleading and practice on the 
Plea side as may seem to them expedient for — that is, foi* the 
purpose of making the " process, practice, and mode of pleading 
" on the Revenue side as nearly as may be uniform with the 
*' process, practice, and mode of pleading on the Plea side." 

First, it is admitted on all hands, and if not it is clear, that 
the provisions in the Acts of 1852 and 1854, which may be thus 
extended, applied, and adapted, must be provisions relating to 
process, practice, and mode of pleading. Uniformity of process, 
practice, and pleading on both sides of the Court is the object of 
power, and defines its extent. 

Secondly, it is very difficult to give to the words " process, 
" practice, and mode of pleading," in this second power, a different 
meaning or extent of signification from that which they bear in 
the first power given by the prior part of the section. 

Taking then the word " practice " as equivalent to the cursus 
curice or regulations of proceedings within the Court itself, the 
question is whether the 34th, 35th, and 36th sections of the Act 
of 1854 can with any propriety of language be denominated 
provisions or rules respecting process, practice, and mode of 
pleading. This is a question of verbal nicety depending on nice 
shades of meaning in a word. The 34th, 35th, and 36th sections 
of the Act of 1854 create, as I have said, new rights of appeal 
An appeal is the right of entering a Superior Court, and invoking 
its aid and interposition to redress the error of the Court below. 
It seems absurd to denominate this paramount right part of 
the practice of the inferior tribunal. The mode of proceeding 
may be regulated partly by the practice of- the inferior, and 
partly by the practice of the superior tribunal, but the appeal 
itself is wholly independent of these rules of practice. The right 
to bring an action is very distinct from the regulations that apply 
to the action when brought, and which constitute the practice of 
the Court in which it is instituted. So the 34th and 35th 
sections of the Act of 1854, which create new rights of appeal, 
and the 36th section, which defines and binds certain Courts to 
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ri^^%iw receive and determine such appeals, cannot with any accuracy or 
l anceUo r. propriety be termed provisions which relate to process, practice, 
or mode of pleading, either in the Couii) appealed from or that to 
which the appeal is to be made. They are enactments creating 
new relations between certain Courts in cases which are defined, 
and they are as distinct from rules of practice as international 
law is distinct from mimicipal. 

On reading the rules in question which profess to have been 
made under the authority of the 26th section no one using the 
common language of lawyers would call them provisions relating 
to the practice of the Court of Exchequer on the Revenue side. 
For the third rule is that the Court of Error, the Exchequer 
Chamber, and the House of Lords shall be courts of appeal for 
this purpose ; that is, for the purpose of the appeal given by the 
first and second rules ; — and the sixth, seventh, eighth, and ninth 
rules prescribe the duty and define the authority of these Courts 
of Appeal. These rules are so many legislative enactments 
purporting to create a new jurisdiction in the Court of Exche- 
quer Chamber and House of Lords, and prescribing the mode in 
which such new jurisdiction shall be exercised. It is simply an 
incorrect use of language to call such enactments provisions 
respecting the process, practice, or mode of pleading in the Court 
of Exchequer ; but, unless they can be properly and strictly so 
denominated, there is not in my opinion any authority to make 
such rules conferred by the 26th section of the Queen's Remem- 
brancer's Act. 

The principal argument of the Attorney General was, that the 
words " process, practice, and mode of pleading'' were equivalent to 
the word " procedure," and that the word " procedure " denotes the 
whole course of a cause, from its commencement in the Court of 
first instance until its final adjudication in the ultimate Court of 
appeal, and he then contends that a provision giving a new right 
of appeal may be properly termed a provision relating to the pro- 
cedure of a cause. I cannot accept either of these two positions. 
The words " process, practice, and mode of pleading" are not used 
in the abstract, but always with reference to some Court or Courts, 
and so used they have a well understood and definite meaning. 
They are used in the 26th section in connection with the Plea 
side and Revenue side of the Court of Exchequer, and properly 
denote the proceedings in a cause on either side within the walls 
of that tribunal. They have no extra territorial operation ; but 
if they received the larger construction of the Attorney General 
it would follow that under the 26th section the Barons of the 
Exchequer would have power to make rules as to procedure in 
the House of Lords, which would be absurd. 

It wa« also urged by the Attorney General that the proceeding 
to eri'or is now made a step in the cause, that is, a step in 
procedure, and if procedure be, as he contends, equivalent to 
process, practice, and mode of pleading, it is a step within the 
meaning of those words. The faUacy of this ingenious verbal 
argument lies, as I have already observed, in taking the word 
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" procedure " in the abstract, and substituting it for '^process, ^rd 
practice, and mode of pleading," also taken abstractedly ; that is, ^^""'^^^- 
taken in a sense and manner in which they are never found in 
the Acts in question. The words " step in the cause " are used, 
as is well known, for the purpose of denoting that in future it 
should not be necessary to sue out a new wiit for the purpose of 
entering a Court of Error. 

But it has been further contended that inasmuch as by the 
20th section of the Queen's Remembrancer's Act the proceeding 
by bill of exception is extended to the Revenue side, by which 
any error or omission in the ruling of a Judge at the trial may 
be brought before a Court of Error, the giving of an appeal 
from the ludgment of the Court in Banc on the same question of 
error in tne ruling is no more than a regulation of form, and not 
the introduction of a new right of appeal. 

But the observation is not correct in point of fact, for the 
bill of exceptions is to the ruling of the Judge at the trial ; 
whereas the appeal created by the 35th section of the Act of 
1854 is from a different judgment, viz., the decision of the Court 
in Banco. But the answer to the whole of this argument is, 
that although the bill of exceptions was a well-kno^^ proceeding 
in the Courts, except on the Revenue side of the Exchequer, 
anterior to the year 1854, yet the legislature deemed it neces- 
sary to create the new rights of appeal which are given by the 
34th and 35th sections of the Act of 1864 by express enactments 
for the purpose. This argument, therefore, by bringing into 
immediate contrast the express mention of the proceeding by 
bill of exceptions, with the total silence of the legislature as to 
the appeals given by the 34th and 35th sections of the Act of 
1864, serves to confirm the conclusion, that the legislature 
deliberately abstained from extending to suits on the Revenue , 
side the provisions contained in those sections. 

It was strongly contended by the Respondents, that even if 
the Barons of the Exchequer had power to makei the rules in 
question, they had no power to make them apply to pending 
proceedings, and that the attempt to do so was unjust. 

This argument is not in my opinion well founded. Many of 
the enactments contained in the Queen's Remembrancer's Act 
are so worded as to be applicable at once to pending proceedings. 
If, therefore, these rules are warranted by that statute, there can 
be no injustice in making them apply to pending proceedings so 
long as they apply equally and impartially to both sides. 

Still it is a subject of deep regret that any rules should have 
been made expressly with a view to the determination of a 
particular cause. Four years had elapsed since the passing of 
the Queen's Remembrancer's Act, and the necessity of th^se 
rules had never occurred to the Barons of the Court of Exchequer, 
On the eve of the argument of the motion for a new trial in this 
important case the rules in question were made without the 
time necessary for due deliberation. The result is, that the 
efforts made to settle a question of the gravest importance, and 
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most essential for the guidance of the government of the country^ 
and regarded with great expectation, have been rendered abortive, 
or, rather, to speak more correctly, the mons parturiens of this 
great cause, raised with so much labour and expense, will produce 
nothing but the ridiculous issue of some discordant opinions on 
the meaning of the word " practice." 

I therefore have to move your Lordships that the appeal of the 
Crown be dismissed, with costs. 

Lord Cranw(yiih,-^My Lords, on the argument of this case at 
your Lordships bar two questions were raised ;' first, had the 
Court of Exchequer the power to make the rules in question ? 
secondly, if they had, could they make them so as to operate on 
a Defendant who had already obtained a verdict ? 

The first question depends entirely on the 26th section of the 
22nd and 23rd Victoria, chapter 21. That section contains two 
members. I do not consider it necessary to discuss what rights 
the Court had under the first, but by the second part of the 
clause the Chief Baron and two or more Barons are authorized 
from time to time, by any rule or order, to extend any of the 
provisions of the Acts of 1852 and 1854 to the Revenue side of 
the Court, as might seem to them expedient for making the 
practice on the Revenue side of the Court as nearly as might 
be uniform with the practice on the Plea side. 

By the second of the rules of the 4th of November 1854 it 
was provided (amongst other things) that in all cases of motions 
for a new trial, upon the ground of misdirection by the Judge 
at the trial, if a rule to show cause be granted, but afterwards 
discharged, then the party decided against may appeal, if there 
is a difference of opinion among the Judges, or if the Court gives 
leave to appeal. 

There is a provision in the Act of 1854, section 35, giving tc^ 
the suitor this power of appeal in such motions on the Plea side 
of the Court. Therefore, looking only to the words of the 
statute, the rule was certainly authorized, if it would tend to 
make the practice on the Revenue side of the Court more nearly, 
uniform with that on the plea side. 

Did then the alteration thus introduced by the second rule 
tend to make more imiform the practice on the two sides of the 
Court ? I cannot doubt that it did. If by the word " practice," 
as used in the statute, we are to understand the whole course of 
procedure from the commencement of a suit to its close by final 
judgment and execution, there can be no doubt that under the 
rule in question the practice on the Revenue side was made more 
uniform with that on the Plea side. In fact, the practice so 
understood was made the same on both sides of the Court. I 
strongly incline to think that in construing a remedial Act like 
that now under consideration, we may fairly adopt this liberal 
interpretation of the word "practice.'' When the legislature 
sanctions the doing of certain acts for the purpose of making 
the practice on the Revenue side of the Court more uniform with 
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that on the Plea side, it is not unreasonable to understand it as Lord 
meaning the practice in Eevenue causes, that is, the practice Cranworth. 
in every stage of their progress from the commencement to the 
end. But in my view of the case it is not necessary that I 
should rely on this more extended sense of the word " practice," 
for, even supposing the " practice " referred to in the statute to 
be confined to that in the Court of Exchequer itself, and to have 
no reference to the mode in which the cause is to be dealt with 
after it has left that Court, still I think the rule in question 
tended to make more uniform the practice on the two sides of 
the Court. I must here remark, that the power conferred by the 
26th section is not a power, as was assumed at times in the 
arguments, to introduce clauses relating to process, practice, or 
pleading, but a power to introduce any sections which may tend 
to make the process, practice, and pleading on the two sides of 
the Court more xmiform. 

On the Plea side, a suitor has two modes of bringing any 
misdirection of the Judge at the trial under the review of the 
Courts of Error. He may tender a bill of exceptions at the trial 
before the jury have delivered their verdict, and then by pro- 
ceeding in error bring the question as to the ruling of the Judge 
before the successive Coiurts of Error ; or, after verdict, he may 
move the Court of Exchequer for a new trial, and if dissatisfied 
with the judgment there given he may appeal. Whichever 
course is taken, the question whether the Judge has ruled ac- 
cording to law may be subjected to the i'eview of the Exchequer 
Chamber, and afterwards of the House of Lords. 

On the Revenue side of the Court only one of these courses 
was, before the promulgation of the rules, open either to the 
Crown or to the defendant. Either party might tender a bill 
of exceptions, and so bring the matter before the Courts of 
Error. But if, instead of taking that course, he preferred to 
move the Court of Exchequer, after verdict, for a new trial, 
there was then no mode of questioning in the Courts of Error 
the ruling of the Judge at the trial. 

The effect of the new rules of Court is, to enable the party, 
whether the Crown or a subject, dissatisfied with the judgment 
of the Court of Exchequer on such a motion, to appeal to the 
Courts of Error, thus making the mode of bringing before the 
Courts of Error the question whether the ruling of the Judge 
at the trial was correct the same on the two sides of the Court. 

This may surely be treated as an alteration of practice in the 
Court itself There are two passages to the Courts of Error, by 
either of which a suitor on the Plea side may bring imder the 
review of those Courts an alleged misdirection of the Judge at the 
trial ; the one notoriously inconvenient and hazardous ; the other, 
easy and safe. Before the promulgation of the rules, a suitor on 
the Revenue side could only proceed by the former course. Under 
the rule in question the latter course is opened to him as to the 
suitor on the Plea side. I think this must be deemed to make 
the piactice more unifor.m on the two sides of the Court itself. 
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Lord If I am wrong in coming to this conclusion, then I should not 

Cranworth. think that the rule in question was warranted 5 for, as I constifue 
the statute, there was no power given to the Judges of the 
Court to extend any of the provisions of the two former Acts to 
the Revenue side of the Court, unless by so doing they would 
make the process, practice, or mode of pleading on the two sides 
of the Court more nearly uniform. The construction of the 
26th section of the statute seems to me to require that the words 
at the end of it, which indicate the purpose for which the rules 
might be made, should be read as applying as well to the power 
of extending the provisions of the former Acts to the Revenue 
side of the Court as to the power of so extending the rules of 
pleading and practice on the Plea side of the Court. In the 
further observations, therefore, which I am about to make, I must 
assume that the rules in question did tend to make the practice 
on the two sides of the Court more nearly uniform. 

But even supposing that to be so, still it was said there are 
considerations which ought to satisfy your Lordships that no 
power of making such rules was intended to be conferred on the 
Judges ; first, because it is absurd to suppose that it could have 
been intended to delegate to the Judges of a Court the power of 
saying that any decision of theirs should be capable of being 
brought for review before the Exchequer Chamber, and ultimately 
to this House ; and, secondly, because there are clauses in the 
Act itself inconsistent with the hypothesis that any such power 
was in fact conferred. 

On the first ground, I am far from disputing that cases may 
be suggested in which a strict adherence to the language of a 
statute whereby powers are conferred on a Court or other body 
would lead to consequences so absurd or inconvenient as to make ^ 

it necessary to understand the legislature as having used the j 

words in question not in their ordinary sense ; but I cannot 
discover any such necessity here. Suppose the clause authorizing 
the application of any of the provisions of the former Acts to 
the Revenue side of the Court had in terms included those pro- 
visions which related to appeals. What would there have been 
absurd or inconvenient in such an enactment ? It might have 
been unusual, but that would have been all ; and I know of no 
principle which justifies us in departing from the ordinary inter- 
pretation of words, merely because they confer unusual powers. 
I incline to think that I should have taken this view of the case, 
even if there had been no power of bringing under review the 
ruling of the Judge ; but here the very question, as to which a 
right of appeal to the Courts of Error is given by the rule now 
under conjsideration, might have been brought by bill of excep- 
tions imder review of the same Courts. 

Consider the question, first, when the decision of the Court of 
Exchequer is conformable to the ruling of the Judge, and where, 
therefore, the application for a new trial is refused. In every 
such case the right of appeal is merely a right in the party com- 
plaining of misdirection to bring by a new and less difllcult 
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mode before the Courte of Error the same question which he Lord 
might have brought before them by a more cumbrous and com- Cr anwor tJi. 
plicated mode of proceeding, that ia to say, a right to proceed by 
appeal on a case stated, so as to raise the matter in dispute, 
instead of by bill of exceptions. The rule in such a case is 
merely the extending to the Bevenue side of the Court of a 
clause or clauses of the Act of 1854 likely to make the practice 
on the two sides of the Court more imiform. It gives to the 
suitors in causes on the Revenue side of the Court the same 
facilities of getting out of the Court below, and reaching the 
Courts of Error, which are possessed by the suitors on the Plea 
side. It does not give substantially any new right of appeal ; 
for, looking to substance, not to form, the party appealing is only 
doing what he might have done by bill of exceptions. 

The case, thougli equally clear, is not so simple where the 
Court of Exchequer decides against the ruling of the Judge, and 
so awards a new trial. The party dissatisfied with that decision 
would, independently of the rules, be compelled to go down to a 
new trial. The Judge presiding at that trial would as a matter 
of course state the law to be as it had been settled by the Court. 
The party dissatisfied with that decision might then object to 
the law so laid down, and call on the Judge to state the law to 
be as it had been expounded by the Judge at the former trial, 
and on this being refused, as it must be refiised, he might tender 
a bill of exceptions, and so bring the question before the Courts 
of Error. The effect of the rule in question is to enable him to 
bring before the Court of Error, by appeal, the same question 
which he might have brought before them by bill of exceptions, 
after incurring the useless and expensive delay of a new trial. 
Whether, therefore, the Court of Exchequer may have decided 
against the motion for a new trial or in favour of it, the effect of 
the rule is to enable the suitor on the Revenue side of the 
Court, who considers himself aggrieved by the ruling of the 
Judge at the trial, to reach the Court of Error by the same easy 
course which is open to the suitor on the Plea side. 

I am aware that the Courts of Error on an appeal have larger 
powers than they can exercise on a bill of exceptions. On a 
bill of exceptions they have only to say whether there has or 
has not been misdirection. If there has, the duty of the Court 
of Error is simply to award a venire de novo ; if there ha© not, to 
refuse it ; but on appeal to the Court of Error the Court is 
bound to give such judgment as the Court below ought to have 
given. Now on a motion for a new trial on the ground of mis- 
direction, it is by no means necessarily the duty of the Court to 
grant a new trial, even where there has been misdirection. The 
Court may see clearly that the jury could not have been and 
were not misled, and then a new trial may be justly refused. 
Or the Court may see that it ought only to be granted on terms, 
as, for instance, if a material witness has died since the trial, the 
Court may refuse a new trial, unless the complaining party 
consents to allow the evidence of the deceased witness on the 
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Lord former to be read on the new trial ; and many other instances 
Cranworih, mig^^ \^ adduced. All these circumstances are to be considered 
by the Court of Error on an appeal, which would be out of place 
on a bill of exceptions. But it surely cannot be an argument 
against the power to make the rule now complained of, that it 
enables more substantial justice to be done when the case is 
before the Court of Error than could have been done indepen- 
dently of the rule. 

On these grounds, I have come to the conclusion, that even 
if the power to grant a right to appeal, where no means 
previously existed of bringing the matter complained of before 
the Courts of Error, would be so unsual and strange that 
language apparently conferring it must be construed otherwise 
than according to its ordinary meaning, still here there not oply 
is no such anomaly, but the power conferred is in fact only a 
power enabling the Court to authorize its suitors to obtain the 
judgment of the Courts of Error more simply, more expeditiously, 
more cheaply, and more effectually than they could have done 
imder a more complicated course of proceeding. 

It was, however, argued for the Respondents, secondly, that 
there is evidence deducible from other clauses of the statute, \ 

showing that it was not intended to confer on the Judges of the i 

Court of Exchequer the power to make such rules as those now j 

under consideration. This argument rested mainly on the fact, ! 

first, that a right of tendering a bill of exceptions is given, but | 

without any power of appeal ; and, secondly, that a right of 
appeal is given by different sections of the Act from the decision 
of the Court of Exchequer in some other cases, and the inference, 
it was said, is, that where a right of appeal was intended it was 
given expressly; and so that it would be unreasonable to 
suppose that the Legislatiure meant to delegate to the Court the 
right of declaring whether there should or should not be a right 
of appeal in cases where no such right is conferred by the Act. 

In order to estimate the force of this argument, we must 
assume that but for the other clauses of the Act relied on there 
was authority given by the 26th section to make the rules in 
question. If that is so, then the question is whether the other 
sections relied on make it plain that the power conferred by the 
26th section did not extend to cases to which but for those 
sections it would have been applicable ; in other words, that the 
26th section must be read as if there were in it a proviso 
declaring that nothing therein contained should be deemed to 
enable the Chief Baron and two Barons to make any rule 
empowering any suitor on the Revenue side to bring before the 
Courts of Error any question as to {inter olid) the ruling of a 
Judge at Nisi Prius otherwise than by a bill of exceptions. 
Unless the effect of the clauses relied on can be carried to that 
extent, they do not sustain the argument of the Respondents. I 
cannot attribute to them any such effect. The clause giving the 
right to tender a bill of exceptions was clearly necessary, for there 
could have been no right imder the 26th section to extend to the 
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Revenue side of the Court the provisions of the statute of West- Lord 

minster. So as to the right of appeal given in cases of summary Cr amcor th, 

proceedings under the Legacy Duty and Succession Acts. They 

were wholly out of the piu'view of the Common Law Procedure 

Acts. The only clause really raising any question on this part of 

the argument is the 10th, which is taken partly from the Act of 

1852 and partly from that of 1854. Mr. Justice Willes considers 

that the general powers conferred by the 26th section of the Act of 

the 22nd and 23rd Victoria, chapter 21, would not extend to the 

case contemplated by the 10th section of the same Act, or at all 

events that it is very doubtful whether they would ; and he 

gives his reasons for that opinion. I am far from saying that he 

is wrong in the view which he has thus taken. But even if he 

is, all that can be said is that there is one case which has been 

specially provided for by the Legislature, for which, if it had not 

been provided for, the Judges might under their general powers 

have made adequate provision. I do not feel called on to find 

reasons why this distinction was made. Perhaps it was thought 

so important to enable parties to obtain the judgment of the 

Court without the expense of a suit as to make it expedient to 

introduce this 10th section, formed by uniting together the 46th 

section of the Act of 1852 and the 32nd section .of 1854. Be that 

as it may, I cannot attribute to the circumstance that express 

provision is made for giving an appeal in one particular case so 

much weight as to collect from it that the words of the 2Gth 

section which purport to give a general power embracing that 

case could not have been meant to have the operation which 

they would have had if the special enactment had not existed. 

On these grounds I have come to the conclusion that the rule 
giving a right of appeal from a decision of the Court, whether * 
granting or refusing a new trial on the ground of misdirection, was 
warranted by the 26th section, as being a rule tending to make 
the practice on the two sides of the Court uniform ; that there is 
no absurdity or inconvenience in construing the words of the 
Act according to their literal import ; that, so construed, they 
conferred on the Judges of the Court of Exchequer the power 
to make the rule, authorizing an appeal when the Court refused 
or granted a new trial applied for on the groxmd of misdirec- 
tion, and that there is nothing in the other clauses of the Act 
showing that no such power was intended to be given. 

If your Lordships decide in conformity with the opinion which 
has been expressed by my noble and learned friend the Lord 
Chancellor on the question of the construction of the 26th sec- 
tion, the second point made at the bar as to the retrospective 
effect of the rules does not arise. But should it become necessary 
to decide it, I think the answer given at the bar is satisfactory. 

The authorities show that when new arrangements come into 
force for regulating procedure they operate on pending as well 
as future suits. Where this principle has been acted on, as it has 
often been acted on, with reference to costs, I cannot quite recon- 
cile my mind to what has been done. 
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Lord Here, however, the ^twva constitutio was merely a regulation ; 
Cranworth. Calculated or supposed to be calculated to make more sure the 
ultimate attainment of justice. It operated equally on both 

parties, and according to all the authorities affected existing as 

well as future suits. 

In this branch of the question the right to make the rules 
prospectively must be assumed. And it is considered that when 
a suitor comes before the Court he does so merely to obtain his 
right, whatever that right may be. He is not allowed to com- 
plain of any rules or orders lawfully made by the Court for the 
better attainment of justice, merely because they have been 
made after he has placed himself witliin its jurisdiction. 

On these grounds I think that the Court of Exchequer Chamber 
ought to have entertained jurisdiction. 

Lord Loi'd St Leonards. — My Lords, upon tliis case I have certainly 

^'- -^^ojtarcfc. formed a very decided opinion, and I regret to be able to say so, 
from the respect which I feel for the learned Judges out of this 
House} and for some of my noble and learned friends in this , 

House, who entertain a different opinion, and that ought to make 
me rather more doubtful still than I am of any opinion which 
I may entertain ; but that I do entertain a very decided opinion 
it is my duty to state to tlie House, when I am called upon to 
give an opinion for the assistance of the House. 

My Lords, I propose in the first place to ascertain what the \ 

true construction of the Act is, standing alone. Let us suppose i 

that the Court of Appeal had never arisen, and consider what is 1 

the construction of the Queen's Remembrancer's Act, and how | 

• the provisions of that Act are worded, and for that purpose I *- 

must call your Lordships' attention very shortly to the provisions "j 

of the Act. T 

I assume, first, that the question of appeal had not given birth 
to the orders, then would the Act of 1869, by its own force, 
have executed its own declared intention ? The framers of that 
Act had before them the two Common Law Procedure Acts of 
1852 and 1854, and other Acts bearing upon the object in view. 
And from these they collected and adopted such of their pro- 
visions as they thought could be properly applied to the Revenue 
side of the Court of Exchequer. For we must not lose sight of 
the peculiar duties and jurisdiction of that branch of the Court, 
and the care which the Court and the Crown lawyers would 
naturally take to prevent any alteration in the jurisdiction which 
was likely to affect the power of the Court or the interests of 
the Crown. It is precisely the case in which we should expect 
to find the intention carried into operation, through the aid of 
Parliament, to be expressed in clear language, and nothing left to 
inference or implication. 

I may premise that, as far as intention is expressed, nothing 
can be more cleai\ Whether the matter in dispute is left to j 

implication, or is amongst the things expressed, I shall presently ! 
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consider. The Act is, as we should expect to find it, technically Lord 
drawn, and we are bound to construe it accordingly. ^'- Leona rds, 

The object of the Act was to simplify the proceedings on the 
Revenue side of the Court, to define the rights of appeal 
intended to be given, and to give rights of appeal to subjects 
newly created ; for example. Succession Duty and Legacy Duty. 

The first section which is material to our purpose adopts 
section 222 of the Common Law Procedure Act of 1852, for the 
amendment of errors. The next provides for proceeding on a 
special case by consent of parties and order of a Judge, upon 
which error may be brought, as if on a judgment on a special 
verdict. This section is compounded of section 4G of the Common 
Law Procedure Act of 1852 and section 32 of the Common Law 
Procedure Act of 1854 ; and the succeeding section simply 
provides for costs. 

By the four succeeding sections a new right of appeal is 
expressly created from the Court of Exchequer under the Succes- 
sion Duty Act. They direct how the Court of Appeal is to act, 
and they direct that such appeal shall be made to the Court of 
Error in the Exchequer Chamber, whose decision shall be%ubject 
to appeal to this House ; and also a right of appeal is given in 
summary proceedings for succession or legacy duty. 

Observe how well and clearly the Act executes its own 
object ! When it means an appeal it expressly says so, or as 
clearly uses words equivalent to it. 

The next section extends to this Act of 1859 the provisions of an 
Act of William the Foui*th, for the examination, &c. of witnesses, 
* and once more selects four sections fi^om the Common Law Pro- 
cedure Act of 1852, which relate to the proceedings and powers 
of Courts of Error. 

Recourse is then had to a previous statute of the 2d and 3d 
Victoria, chapter 22 ; and, adopting that Act, it enables a Judge 
at Nisi Prius to hear a Revenue cause without any commission 
from the Revenue side of the Court, 

The Act once more adopts three sections, sections 17, 18, and 
1J>, of the Common Law Procedure Act of 1852, limiting the 
period within which error may be brought, and abolishing writs 
of error; and it carefully provides against the retrospective 
action of the latter provision, and gives, where it intended to do 
so, power to the Barons to make certain orders as to bail. It was 
necessary to do so — and was done. 

It still remained to secure a general right of appeal on the 
trial of issues arising on the Revenue side of the Court, and this 
was expressly accomplished by enacting that either party may 
tender a bill of exceptions. This is an original provision, and 
thus an old right was introduced for the first time on the Revenue 
side of the Court of Exchequer. 

This then left the Act complete as regarded substance. Every 
thing material, and requiring the power of Parliament, is 
expressly, and not by implication, provided for. Particular 
modes of appeal are selected and others rejected. New rights 
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Lord are created. The Act of Parliament is the Charter of the 

St. Leonardg. Bevenue side of the Court. As regards form, section 26, which 

I must consider more at large by-and-by, provides power for 

the Barons to make rules and orders as to the process, practice, 

and mode of pleading. 

The Act worked well. The learned Barons understood their 
power under section 26, according to the common meaning of the 
words; and they accordingly in 1860 made extensive orders 
(amounting to 146) for the regulation of the process, practice, 
and mode of pleading on the Revenue side of the Court, and 
more especially with regard to proceedings in error. Several of 
the provisions of the Act of 1852 were adopted, so far as they 
were applicable. And in 1861 the Barons issued some further 
orders for similar objects. But no attempt was made to create 
any new right of appeal, or to incorporate the appeal clauses now 
before your Lordships. 

In 1860 (the year after the Queen s Remembrancer's Act was 
passed) another Act was passed, once more to amend the process, 
practice, and mode of pleading in the Court, and for enlarging its 
jurisdioiion ; but no provision was made with regard to appeals 
from the Revenue side of the Court of Exchequer. Two trifling 
powers, theretofore confined to Courts of Equity, were extended 
to the Common Law Courts ; and under the head of " appeal '* 
express provisions in eight sections were made in regard to the 
rights of appeal from the new jurisdiction. Therefore what Par- 
liament intended they carefully performed. 

It would be worth your Lordships while to look at the Act 
of Parliament. There are three small sections giving new 
powers ; and then there is in the body of the Act itself the head 
of " appeal,'* with eight sections under thai head, all of them 
expressly providing for rights of appeal in the most explicit 
terms. Parliament, therefore, as in the preceding Act to that, 
namely, the Queen's Remembrancer's Act of 1859, did not deal 
ambiguously in creating appeal, but they dealt expressly, like 
men of business competent to perform the acts of legislation 
which they were called upon to perfonn, and they told you 
plainly that which they intended to enact. 

My Lords, if we confine the Act to what it clearly expresses, 
we shall give full effect to every clause and eveiy word in every 
clause according to their ordinary import. The 26th section 
admits of an easy construction, reading it by the light of tlie 
general provisions of the Act ; and thus it was construed by the 
Court of Exchequer up to last November. 

But at that period the Crown in this case had lost or 
abandoned its right by bill of exceptions, and its only remedy 
against the verdict of the jury in favour of the defendants was 
to move for a new trial in the Court of Exchequer ; and it was 
at once seen, that as the Act of 1859 stood there would be no 
right of appeal on the part of the Crown if the Court of Exche- 
quer should refuse to disturb the verdict, and therefore, to 
provide a right of appeal, the Barons by their orders of the 4th 
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of November last applied to the Kevenue side of the Exchequer Lord 
all the provisions in regard to the right of appealing in the 'St Leonards. 
Common Law Procedure Act of 1854, sections 34* to 45, and 
directed them to have immediate operation, and to apply to 
every proceeding then pending. This was done to supply the 
right of which the Crown stood in need, and it has accomplished 
its purpose, if the orders were authorized by the 26th section. 

My Lords, I say, and I repeat it, if the orders were autho- 
rized by ,the 26th section, that is the question. Now, my 
Lords, that section provides in these terms, that " It shall be 
" lawful for the Lord Chief Baron and two or more Barons of 
" the Court of Exchequer from time to time to make all such 
" rules and orders as to the process, practice, and mode of 
" pleading on the Revenue side of the Court, and as* to the 
" allowance of costs, and for the effectual execution of this Act, 
" and the intention and objects thereof, as may seem to them 
" necessary and proper, and also from time to time by any such 
" rule or order to extend, apply, or adapt any of the provisions 
" of the ' Common Law Procedure Act, 1852,' and the ' Common 
" Law Procedure Act, 1854,' and any of the rules of pleading 
" and practice on the Plea side of the said Court, to the Revenue 
" side of the said Court, as may seem to them expedient for 
*' making the process, practice, and mode of pleading on the 
*' Revenue side of the said Court as nearly as may be uniform 
" with the process, practice, and mode of pleading on the Plea 
'* side of such Court." 

Now it is clearly laid down that no right of appeal can be 
given except by express words. This I know will be questioned 
by my noble and learned friend opposite ; but he will admit that 
no such right can arise by implication or inference, nor indeed 
does the Crown deny that express words are required, inasmuch 
as the Attorney General relies upon the words " process, practice, 
" and mode of pleading " in the second part of section 26 ; but 
undoubtedly he was driven to much pleading to make these 
words authorize the creation of new rights of appeal. 

What is the power claimed ? That of creating new rights of 
appeal. Did Parliament intend to delegate this, its own great 
power, without any check or control, to the very Judge whose 
decision is to be the subject of appeal ? It is difficult to come to 
that conclusion. Every line of the Act negatives such a pre- 
sumption. Observe how carefully it provides for new rights of 
appeal where it did create them, and how laboriously it selected 
from the legislative provisions before it those which would ac- 
complish its object ; and how, with equal care, it excluded what 
it did not adopt. It did not leave either the Crown or the suitor 
without a remedy — an equal remedy. The very twelve appeal 
clauses enacted by the Barons were under the eyes of Parliament 
when the Act passed ; they are sections 34 to 45 of the Common 
Law Procedure Act of 1854. Observe section 32 of the Act of 
1854, immediately preceding those adopted and enacted as law by 
the Barons of the Exchequer, is selected and adopted and included 
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^^ ,in section 10 of the Act of 1859. And, still more remarkably, 
/. eona r g^^^Qj^g 35 gj^^ 37 ^f ^^ ^^>t ^f 1854 are also properly selected 

and adopted in sections 13 and 14 of the Act of 1859. These 
two last-mentioned sections, 36 and 37, are amongst the orders 
too of the Court of Exchequer. And section 36 is probably not 
, adapted to the Act of 1854, for that section was in the Act itself. 
Why did Parliament so carefully and so openly reject the others 
of this set of clauses in the Act of 1854 ? for they formed one 
class. Can it be argued, from inference or from implication, that 
where Parliament have not imported the whole set unbroken and 
entire, but have picked out one here and another there, leaving 
all the others out. Parliament intended that the Barons of the 
Exchequer should, whenever they thought proper, take all or 
any of the clauses which had been thus carefully excluded and 
eliminated from the mass? How is it possible that such au 
argument can be maintained ? Provision was made for all the 
modes of appeal which Parliament intended to grant between the 
Crown and the subject, and that was the reason why they 
selected them. 

If the alleged power was really created it might have been 
exercised the day after the Act itself had received the royal 
assent. Would not this have been a surprise upon Parliament ? 
Supposing the Court of Exchequer, when the Act of Parliament 
was quite fresh, the next day after it had received the royal 
assent, had said, This is a bungling act of legislation, but 
happily it enables us to supply what we think proper. We will 
take all those clauses and make them law which Pai*liament, in 
its ignorance, not knowing how to adapt those things, has ex* 
eluded, and then we will make a perfect Act of Parliament. 
Parliament would have been rather astonished. But that would 
have been no greater exercise of the power, and there would 
have been nothing more extraordinary than now exists in* the 
exercise of that power, at the moment in which the particular 
clauses were intended or required for a particular object. The 
very action under the authority claimed shows how great and 
dangerous is the power which Parliament is supposed to have 
delegated. If Parliament had itself thought proper to give to 
the Revenue side of the Court of Exchequer the additional rights 
of appeal claimed to be created by the Barons, in addition to 
those expressly provided by the Act, look at the deliberations, 
the three readings, and committees, &c. in both Houses, and the 
royal assent, and the time for consideration ; whereas under the 
delegated power a transcript from the Act of 1854, signed in 
chamberB by the Court of Exchequer, operated at once as an Act 
of Parliament. I say at once, because such is the express pro- 
vision in the orders. I may perhaps venture to say that no 
such provision would have been made by Parliament pendente 
Ute. 

It is said that the order operated for the equal benefit of the 
^subject and of the Crown. This, I think, has not been esta- 
blished. It was foreseen that in the event of the Court of 
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Exchequer refusing the motion for a new trial the Ci'own would ^^ 
be estopped from further proceeding unless a new right of appeal *' _^^^ *' 
were created. 

The orders if valid gave that right, in the event which has 
happered, to the Crown, at the expense of the defendant, who 
would have to follow the Crown in its appeal to a higher tribunal, 
in order, if they could, to maintain the verdict of the jury in their 
favour. Now, if the orders were invalid, the parties would seem 
to stand thus : — The Crown would be absolutely defeated, if the 
new ^rial was refused, and the defendants would be successful. 
But suppose a new trial to be ordered, the defendants would not 
have been defeated, but the litigation would proceed, and in the 
result the defendants might be able to appeal to the highest 
tribunal. A judgment against the Crown would be final, but a 
judgment against the defendants would not. 

It appears to me, therefore, subject to correction, that the 
Crown obtains under] the orders, if they are valid, an advantage 
over the subject. Indeed, although this may not be so, or the 
consequences may not have been foreseen, the orders were issued 
to meet the difficulty which the Crown had to surmount. That 
the Barons of the Exchequer, for whom I entertain the highest 
respect, acted with the purest intentions, no one can doubt ; but 
the ex post facto operation of the orders, if valid, would of itself 
have led me to the conclusion that Parliament had not given, nor 
shown any intention to give, a power of such an objectionable 
nature. This very exercise of the power to that extent appears 
to me to show conclusively that no such power thus attempted 
to be exercised could have fallen within the intention of the 
Legislature. 

It was argued that the Barons of the Exchequer had full power 
over the appeal. This, however, could give them no power to 
create new rights of appeal 

It was then urged that no new ground of appeal had been 
created ; that, as the Act of 1859 allows a bill of exceptions, it 
can, like the new order, only be for misdirection ; that a bill of 
exceptions is full of difficulty, but that both being for the same 
cause there is no new ground of appeal. This no doubt is so ; 
but the answer appears to me to be, that a new right of appeal is 
given, and that ParliamentJ having had its choice of remedies, 
selected that of a bill of exceptions in clear terms, thus, by the 
simplest construction, excluding other remedies ; whereas the 
orders add these excluded remedies for the same object, thus 
acting under an alleged delegation of legislative power in direct 
opposition to the authority of Parliament. 

My Lords, I would compare the Act as it stands to a manufac- 
tory, carefully constructed, and fitted by scientific men with 
machinery, admirably adapted to its particular objects. It is 
still perfect in. all its parts. It can execute all that it was 
intended to perform, if you will but let it alone. Send a skilled 
workman, and he will at once know how to adapt the proper 
portion of the machinery to the work which he requires. An 
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^^d unskilled workman could not overlook the power of the machi- 
5'/. Leona rds, j^^^y, but he would complain that there were simpler mechanical 
plans known, and with great simplicity he would ask that 
they might be added to the fixed machinery. No, says the 
manufacturer, my works are open to all men, but my machineiy 
was selected as best adapted to the objects I had in view. I 
had before me the simpler schemes which you mention, and 
I deliberately rejected them, but still provided ample machinery 
to suit even your purpose. Ask me not, therefore, to clog my 
work by the additions which you propose. They would introduce 
new forces which I do not require, aud would greatly interfere 
with the action of my present works. If you come to my manu- 
factory you must use my machinery. 

My Lords, upon these broad general views I should have been 
prepared to give my opinion against the orders in question ; but 
after the opinions which have been delivered, and the arguments 
which have been addressed to the House, it is no doubt proper 
• to review the special grounds upon which the Barons of the 
Exchequer claim to exercise legislative delegated authority to 
create a new right of appeal. 

Now I agree that to create such a right it is not necessary to 
use the word " appeal f but some clear equivalent terms must be 
used. And if this be the rule where Parliament is executing its 
own purpose, how powerfully must it operate where it is dele- 
gating its legislative functions ! We have a right to expect a 
clear and unambiguous expression of its intention ; open to no 
doubt or cavil ; nothing left to inference or implication. How 
slight is the duty just simply to say that the authority given to 
the Barons shalJ extend to the other various rights of appeal 
contained in the Common Law Procedure Act of 1854, from 
which Parliament had already adopted such of the remedies as 
they thought it fit to apply to the Revenue side of the Court of 
Exchequer. And if this precision might be expected in any 
common case, here we might be assured it would not be omitted. 
What, would Parliament leave its intention on such a vital point 
open to so much ambiguity as to require arguments occupying 
several days to establish the true construction of the delegated 
power, and to lead to divided opinions amongst our learned 
Judges ? And yet this is the very Act of Parliament in which 
new powers of appeal on the Revenue side of the Exchequer 
were expressly created by that word ; in which indeed the terms 
" appeal " and " appealing " meet the eye all through the Act 
in its actual provisions. If the delegated power be given to 
the Exchequer, how remarkable it is that Parliament, having 
expressly created rights of appeal where such was their intention, 
should suddenly have altered their language, and used ambiguous 
terms, with the intention, not only to delegate like powers to 
the Barons of the Exchequer, but powers actually enabling them 
to create the very rights which Parliament itself had rejected. 
Parliament said, that the litigating parties, except in certain 
eases otherwise provided for, should proceed by bill of exceptions. 
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The Barons of the Court of Exchequer say, You shall have, in ^^^ 
addition to those rights, others which Parliament have withheld ^'* Leom rds, 
from you. 

My Lords, these views would lead us to examine with much 
care the delegated powers given to the Court of Exchequer ; and 
I must therefore once more trouble your Lordships with reading 
section 26, before I proceed to a minute examination of those 
powers. " It shall be lawful for the Lord Chief Baron and two 
*' or more Barons of the Court of Exchequer from time to time to 
*' make all such rules and orders as to the process, practice, and 
*' mode of pleading on the Revenue side of the Court, and as to 
*' the allowance of costs, and for the effectual execution of this Act, 
" and the intention and objects thereof, as may seem to them 
** necessary and proper; and also from time to time by any such 
** rule or order to extend, apply, or adapt any of the provisions of 
*' the 'Common Law Procedure Act, 1 852,' and the 'Common Law 
*' Procedure Act, 1854,' and any of the rules of pleading and 
" practice on the Plea side of the said Coui-t, to the Eevenue side 
" of the said Court, as may seem to them expedient for making 
*' the process, practice, and mode of pleading on the Revenue side 
^' of the said Court as nearly as may be uniform with the process, 
** practice, and mode of pleading on the Plea side of such Court.'* 
And section 27 empowers the Court of Exchequer to issue new 
forms of writs and proceedings. 

Now section 26, although consisting of two parts, forms only 
one law, having the same object. The lirst portion authorizes 
the Barons generally, from time to time, from any source, to make 
such rules and orders as to the process, practice, and mode of 
pleading on the Revenue side of the Court of Exchequer, &c., 
and for the effectual execution of the Act, and the intention and 
objects thereof, as may seem to them necessary and proper. Now, 
to stop here for a moment, it is admitted by the learned Attorney 
Genei-al that under this authority the Barons of the Exchequer 
could not have supplied the bill of exceptions if section 20 had 
not granted it ; and it could not have been supplied by the 
second part of the clause, which I am about to read, because no 
«uch provision is in the Common Law Procedure Act. And 
further, it was admitted that under this authority the appeal 
clauses in question could not have been created. But, to pro- 
ceed, the second portion of section 26 adds, " and also from time 
^' to time by any such rule or order to extend, apply, or adapt 
^' any of the provisions of the ' Common Law Procedure Act, 
^* 1852,' and the ' Common Law Procedure Act, 1854,* and any 
'^ of the rules of pleading and practice on the Plea side of the 
" Court, to the Revenue side of the Court, as may seem to them 
'* expedient for making the process, practice, and mode of plead- 
^' ing on the Revenue side of the Court as nearly as may be 
" uniform with the process, practice, and mode of pleading on 
<' the Plea side of the Court." 

It appears to me clearly that the whole of this second portion 
of the section is governed by the concluding words. The first 
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Lord portion speaks generally of the process, practice, and mode of 
St LeoM rdt, pleading; whereas, although the second portion first authorizes 
generally the application of any of the provisions of the Common 
Law Procedure Act, it proceeds to say, " and any of the rules of 
" pleading and practice" (omitting "process'*) "on the Pieau 
" side of the Court/' and then winds up, as we have seen, by 
declai-ing the object to be to make the process (here that word is 
introduced), practice, and mode of pleading as nearly as may be 
uniform on both sides of the Court. So that the first part of the 
second portion of the section would extend to process, and the 
latter part to practice and pleading. And in that way the 
concluding words clearly control, direct, and explain the whole 
of section 26. 

It seems difficult to admit that these powers would not have 
enabled the Barons to create a right to a bill of exceptions 
on the Revenue side, and at the same time to hold that the ; 

right to a bill of exceptions, actually created by the statute, 
could, under the power in section 26, have attached to it (or 
indeed, in substitution for it,) other and easier modes of appeal 
to the higher Courts. It would be found difficult to give a 
different construction to the words " process, practice, and mode ] 

'' of pleading" in the first and in the second portions of "^ 

section 26. I must say, that after all that I have heard, and after 
the great attention which I have paid to this case, I am quite ? 

imable to understand the ground upon which it was possible ■! 

to maintain a solid argument that in the oue part of the section j 

the words are to be read in one sense and in another part they J 

are to be read in a different and in an opposite sense. t 

The section itself is so framed as to exclude the construction I 

contended for. The words " fi:om time to time," carefully .! 

repeated, seem to point at such power as would not only from J 

time to time be granted, but could also be repealed or altered ; I 

in short, confined to process, practice, and pleading, in the 5 

ordinary sense of those terms. No doubt the Barons of the 
Exchequer could deal with existing appeals under the Act, but 
they could not create any new right of appeal. 

It is remarkable that section 26 gives this legislative power, 
as claimed, to the Lord Chief Baron and two or more Barons of 
the Exchequer, so that the concurrence of all the Barons was 
not required. And yet in the next section, which is for mere 
matter of form, the authority is confined to the Lord Chief Baron 
and Barons. Parliament does not seem to have attached much 
importance to the delegated power. If it was the intention of 
parliament, divesting itself of a power which it ought never to 
part with, to delegate to any other person out of Parliament 
legislative power — power to enact new laws and create new rights 
of appeal, thereby conferring the greatest power which Parliament 
could confer upon a Court — if, I say, such could have been the 
grave intention of Parliament, stripping itself as it ought not to 
to have done for any reason of a power which it declined to 
exercise itself, and which it never intended to exercise, would it 
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have left to a mere majority of the Court of Exchequer that j^^ 
great power, whereas when it came to a question of form imme-^ j^fi^ 
diately succeeding the special great power, it requires all the 
Court to concur? Where is the construction which possibly 
could lead your Lordships to take such a view of such a clause 
as that which we are now considering ? 

I cannot think the saving clause at the end of the Act 
unimportant. It declares that nothing in the Act contained 
shall affect or prejudice the jurisdiction or authority of the Court 
of Exchequer, &c. Now the making of orders giving a right of 
appeal from the Court of Exchequer where such right of appeal 
did not before exist, is an act by the present barons of the Court 
of Exchequer, which does, if valid, affect and prejudice the jxuris* 
diction and authority of the Court in all time to come. The 
present Barons exercising this power have superadded what did 
not before exist, namely a right of appeal in various modes from 
the decision of the Court of Exchequer, leaving out therefore^ 
not with the authority in those respects which it had within 
its own Court, the same power which this House possesses, that 
is to say, the power of deciding without any appeal beyond from 
its decision. The Court of Exchequer having a right to decide 
without any power of appeal, the present Barons of the Exche- 
quer have, in the exercise of this supposed power, given the right 
of appeal from their decision, and have therefore made their 
judgments subject to the decision of a higher tribunal. If that 
is not affecting their jurisdiction, I cannot imagine what can be 
said to be so. 

My Lords, I have- by anticipation shown that my opinion is* 
that the words "process, practice, and pleading" cannot bear the 
construction put upon them by the Attorney General. I think 
that they must be received in their common acceptation. 
Several of the sections in the Act of 1859 appear to me to show 
that Parliament used the terms in that restricted sense. 

I will ask your Lordships to observe that section 22 and 
those clauses which I am now referring to, are not printed in 
the joint Appendix ; they do not appear to have struck any- 
body in the way in which they strike me at present. Section 22 
makes good defects in pleading on the Revenue side of the 
Court of Exchequer. Section 23 relates to process for levy- 
ing of fines, &c. Section 24 directs execution to issue to 
recover certain debts according to the rules and practice of 
the Court. And those terms are all repeated in section 26, 
which is separated from the others only by one clause creating a 
new right in the Crown. It is remarkable, therefore, that in the 
very Act which contains section 26, which speaks of " process, 
practice, and pleading," in three of the sections immediately pre- 
ceding the 26th, one gives you an instance and a rule in regard 
to process, another gives you an instance and a rule in regard 
to pleading, and another gives you an instance and a rule in 
regard to practice. Well then, as Parliament had just spoken of 
" process, practice, and pleading/' and shown their proper appli- 
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Zord cation to the proper cases — ^in every instance using the ver}"- terms, 
StLetmards. not in a sort of interlocutory expression, not inference, not 

■""^ implication, but in the very terms that we are now speaking of — 
speaking of process, speaking of pleading, speaking of practice— 
every one of those terms used, and every one of them applied 
distinctly and directly to its own proper object, and its own 
proper work — ^is not that a guide to section 26 ? When it speaks 
therefore, of the process, practice, and pleading of the Court, we 
have only to cast our eyes a few inches above, and to look at the 
rules above, and the very Act of Parliament tells us what Parlia- 
ment itself intended by those expressions. It appears to me, I 
confess, with very great submission, that although no doubt the 
observation has not been hitherto made, it would be very difficult 
to answer that view of the case. 

The fact that no such extended irresponsible power was ever 
before given by Parlifynent to any Judges is entitled to much 
weight, when we are asked to construe words into an authority 
to create an appeal to the Exchequer Chamber and to this 
House, although no such intention is expressed, and although 
the words which are used may well be satisfied by applying 
them to other and minor, yet important objects. 

The more it is attempted to show that the Barons of the 
Exchequer have an absolute power to create new rights of appeal 
on the Revenue side of the Court the more I am impressed with 
the objection that, looking through the four comers of the Act of 
Parliament, not only is no such intention expressed, but the 
whole frame of the Act rebuts a construction which would not 
be subsidiary to the Act, but would run counter to its express 
.and careful provisions. 

My clear opinion therefore is, that the orders were void, and 
that the appeal should be dismissed with costs. 

Lord Lord Wensleydale, — The question which your Lordships have 

WensUydale, now to decide is very important. I regret to find that the con- 
"""" elusion to which some of my noble and learned friends have 
arrived differs from mine, and, from the sincere respect I have for 
their opinion, I cannot feel so much confidence in my own. But, 
after having given every consideration in my power to the 
question, I feel bound to advise your Lordships to adopt the 
course which I think is just, and to reverse the decision of the 
Court of Exchequer Chamber. 

The question, though important, really lies in the narrowest 
compass, and is only as to the meaning of the 26th section of the 
statute 21 and 22 Victoria, chapter 21, "An] Act to regulate 
" the Office of Queen's Bemembrancer," which* makes it lawfiil 
for the Lord Chief Baron and two or more Barons of the Court 
of Exchequer, from time to time, to make rules and orders, and 
also from time to time, by any such rule or order, to extend, 
apply, or adapt any of the provisions of the Common Law Pro- 
cedure Act, 1852, and the Common Law Procedure Act, 1854, 
and any of the rules, and pleadings, and practice on the Plea side 
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of tlie said Court to the Eevenue side of the said Court, as may Lord 
seem to them expedient for making the process, practice, and ^«»«J2J**'^* 
mode of pleading on the Revenue side of the said Court as nearly 
as may be uniform with the process, practice, and mode of pleading 
on the Plea side of the said Court. 

To this section we must, I am clearly of opinion, apply the 
ordinary rule of construction applicable to all written instru- 
ments: — What is the true meaning of the words used, accord- 
ing to their usual acceptation, and their ordinaiy grammatical 
meaning ? And applying that rule, I do not think there is 
much doubt what the meaning is. Does it authorize the Court 
of Exchequer to grant an appeal to the Court of Exchequer 
Chamber and the House of Lords, against the decision of the 
Court of Exchequer on the Revenue side, on a rule for a new trial 
on the ground of misdirection ? < 

But, on perusing the very able opinions of some of the Judges 
of the Court of Queen's Bench delivered in the Exchequer 
Chamber, I perceive in them a suggestion of a rule of law that 
such power of appeal was so unusual that it required " a clear 
unambiguous exjlression ^' of the intention of the Legislature in 
order to support it, that the power must be *' distinctly and 
unequivocally given ;". and that supposed rule seems to me 
to have had gi-eat influence, in forming tlie opinions of these 
Judges of the Court of Queen's Bench. 

Such a rule of construction appeared to me to be entirely new, 
as far as my experience went, and I inquired from the learned 
Counsel in the course of the argument, whether any authority 
could be found for such a principle of construction. I was re- 
ferred by Mr. Mellish to some cases on the subject of appeals 
from the decisions of magistrates collected in Dickinson's Sess. 
Cases, 6th edition, 626. These, when closely examined appear to 
amount to more than this, that an appeal cannot be given *' by 
implication^' that is, in truth, no more than that however 
much you may be satisfied that the Legislature must have in- 
tended to have given it, it is not enough unless there are words 
to give it. 

1 have often had occasion to mention, in the construction of 
written instruments, how important it was in every question of 
intention, to distinguish between the meaning of the words used, 
and what the framer of thein may be supposed to have intended, 
and I have found that the rule has not always been attended to. 
In my opinion there is no legal ground for such a principle of 
construction as seems to have been acted upon by some of the 
Judges. 

The true question for us to decide is, — What is the ordinary 
and grammatical meaning of the words used in this section ? Do 
these words give the Chief Baron and two Barons the power of 
extending the right of appealing against the decision of a rule 
to show cause for a new trial on the ground of misdirection, to 
the Court of Exchequer Chamber ? such a power being clearly 
given to the Common Law Courts by the Act of 1854. 
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' Xorrf The firat part of the 26th seetion givefiT the Judg^ power to 

r^lVWIeyda^ make new rules and orders on the Revenue side of the Court. 

""■^ It is not contended that this would authorize a new rule to 

allow an appeal. The words of the second part, if taken by 

themselves, would be clearly enough to allow all the provisions 

of the Acts of 1852 and 1854 to be adapted. 

Three questions then arise : — First, Is this so unreasonable 
that the general power is not to be so construed ? for no doubt 
if the natural and ordinary construction of the words used would 
lead to an absurd or unreasonable consequence, they may be 
moderated or qualified or explained : 

Secondly, Does the circumstance that other provisions of the 
statute e](pressly enacting that certain clauses of the Common 
Law Procedure Act, 1853, and the Common Law Procedure Act, 
1854, should be in force and extend to the Revenue side of the 
Exchequer, afford a proof that none others were intended to be 
extended, applied, or applied. 

And thirdly. Does the conclusion of the 26th section, explain- 
ing that the object of the enactment is that the process, practice, 
and mode of pleading of the Revenue side •of the Court of 
Exchequer should be made uniform with the process, practice, 
ajid mode of pleading on the Plea side of the Court make any 
difference? Is the word "practice" to be understood in the 
larger sense of the whole conduct of the procedure in the suit in 
.the Court of Exchequer, from the beginning of the suit to the 
ultimate judgment and execution^ or in the more limited sense 
vof common and ordinary practice ? 

These several points must be disposed of. 
1st. It seems to me that it is impossible to say that the intro- 
•duction of a power of appeal against a decision upon a rule nisi 
for a new trial for misdirection, in point of law, is an unreason- 
able power ; on the contrary, it is a most satisfactory one. It 
gets rid of the difficulties and inconveniencies of a bill of excep- 
tions, which all practitioners know to be extremely troublesome 
and embarrassing in its preparation and settlement, and substi- 
tutes a much more simple course for inquiry into the propriety 
of the Judge's ruling. I think it is wholly impossible to contend 
with success that the substitution of this mode of proceeding is 
not a very reasonable one. 

Nor is there anything in the least unreasonable in delegating 
this power to the Judges of the Court itself. Mr. Justice Willes, 
in his very able judgment, has given many instances of such 
delegations by the Legislature to others. The Act 3d and 4th 
William IV. chapter 42, the first of a series of Acts by which 
the law has been greatly reformed and improved, gives to the 
Judges the whole authority to make most important changes, 
subject only to the condition of being laid before Parliament. 
The Common Law Procedure Act, 1852, gives a somewhat 
similar power to the Judges. So the Common Law Procedure 
A6t, 1854. These powers were given to a quorum of eight 
Judges, the chiefs of the Court being three. In this case it is 



231 

the chief of the Exchequer and two Judges who have the power Lord 
delegated to them, but the delegation being perfectly reasonable ^«w«%rfaZB, 
there surely is not the shadow of an objection that a quorum of 
the Judges of the Court, who alone administer the law of the 
Exchequer, should have the power to make the allowed alter- 
ations in it. I think, therefore, that the power of adopting the 
provisions as to appeal is valid. 

2nd. Does the enactment, in express terms, in the statute 
22nd and 23rd Victoria, chapter 21., of certain provisions as 
applicable to the Eevenue side of the Court of Exchequer, afford 
an inference that they were all that the legislature meant to be 
so applied, and operate as a sort of legislative declaration that no 
more shoidd be so applied. I think this circumstance affords no 
such inference ; clearly not those which are independent of the 
power to appeal, or to bring a writ of error. All that can be 
implied is, that those powers were all that the legislature then 
thought expedient, but they give to the Judges the power of 
adding, from time to time, others which they might judge proper 
if circumstances should render it advisable. It is confided to 
them to exercise that discretion fairly and properly. Had the 
legislature thought it right to allow no other provisions to be 
applied, nothing would have been more easy than to have said 
so. We cannot imply that without its being said. 

These sections are the 9th, 10th, 12th, 15th, and 20th. The 
9th refers to the power of amendment only, and is given to its 
full extent. It is of the most frequent application, and nothing 
is more reasonable than that the legislature should, at aU events, 
have enacted that this usefiil provision should be made. 

Mr. Justice Willes has assigned most satisfactory reasons why 
the new sections giving error or appeal were necessarily inserted. 
It is from those only that any inference can be drawn that the 
powers of error and appeal were to go no further. The 1 2th 
section, giving appeal from the assessment of the Commissioners 
of Inland Eevenue, was absolutely necessaiy, because the Com- 
mon Law Procedure Acts, 1852 and 1854, could not have given 
it. So the 15th section, giving error on a writ of summons on 
the Succession Duty Act, or for legacy duties. So the 20th. 
For a bill of exceptions in a common case was not given by the 
statute of 1852, but only in the newly constituted multifarious 
case of ejectment. It was given by the Statute of Westminster 
2nd. 

As to the section 10, there is great doubt also, to say the least, 
whether it was not necessary, for it does not give precisely the 
same powers to state a case as the 42nd and 46th sections of the 
statute of 1852, the first of which gave only a qualified power to 
the Judge on being satisfied that the parties have a bond fide 
interest in the question, which is not required in the section 10, 
It would not have been sufficient, therefore, to leave those 42nd 
and 46th sections unaltered, and section 10 effected that object. 
As the Attorney General in all Revenue cases is a necessary 
party, he is included in the term " parties," as pointed out by 
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Lord Mr. Justice Willes* judgment, and his consent to a case would 
Wendeydah, supersede the judgment of a Judge as to the bond fide interest 
^■""" in the question. This, in my mind, is quite satisfactory ; but 
even if it leaves it a matter of doubt, whether this power could 
have been given by the Acts of 1852 and 1854, it was expedient 
to make it perfectly clear, and to leave no question as to the 
right of the Attorney General, on behalf of the Crown, to the 
claim to have such a case stated, with the consent of the other 
party to the cause, and the simple order of a Judge. 

On the whole, it seems to me clear that the principle of 
expreaaio uniua est excluaio alteriua cannot be held to apply. 

I have come, therefore, after much consideration, to the con- 
elusion^ that the 2nd part of the 26th section authorizes the 
Exchequer Judges to make a rule giving an appeal in the case of 
a discharge of a rule nisi for a new trial. 

The third question is, whether this power is qualified, so as to 
confine it entirely to matters of the ordinary practi<)e of the Court 
in a limited sense. 

The words of the second pai-t go much beyond that. They 
authorize the Chief Baron and Barons from time to time, by any 
rule or order, to extend, apply, or adapt any of the provisions of 
the Common Law Procedure Act, 1852, and the Common Law 
Procedure Act, 1854, This is quite independent of the clause 
authorizing tlie application of the rules of pleading and practice; 
but the general object is, to make the process, practice, and mode 
of pleading on the lie venue side of the Court, as nearly as may 
be, uniform with the process, practice, and mode of pleading on 
the Plea side of the Court. 

Does that provision limit and control the power to adopt the 
provisions of the Acts 1852-1854, and apply to coinmon and 
ordinary practice in the limited sense only ? Many of those 
provisions in the two Acts go greatly beyond " practice,'' in that 
sense, and process and pleading also. Can it be supposed that 
the legislature meant to undo, by the use of that term in the 
concluding jmrt, what they had given before ? 

I cannot but think that, to make the whole clause consistent, 
the word " practice " must be construed in the larger sense given 
to it in the Judgment of the Judges of the Court of Common 
Pleas, and explained more particularly by Mr. Justice Willes. 
It seems to be used in the same sense as it is in the preamble of 
the statute 1852, (which is of much more importance than the 
title,) and in the preamble of this Act, 22nd and 23rd Victoria, 
chapter 21. It is for rendering the process, practice, and mode 
of pleading in the Superior Courts more simple and speedy; and 
one purpose, inter alia, is to make provision in relation to the 
procedure on the Revenue side of the Court. 

Nor can I see any ground to confine the enactments to one 
department of the Revenue side of the Court, as contended by 
Mr. Mellish. The words apply equally to all pleadings and pro- 
ceedings in Revenue. 
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The abolition of the Writ of Error on the Revenue side by Lord 
section 19 (giving the Barons a discretion as to bail, which would We mkyd aTe. 
not, therefore, necessarily affect the Attorney General), and by T 

the Act of 1852, section 148, which enacts that a Wiit of Error 
shall not be necessary or used in the proceeding to error, but 
shall be a step in the cause^ seems to me to put the Court from 
which the record was before removed by the writ of the Queen,- 
entirely on a different footing. The suit i« now begun and ended 
in the same Court. The cause is not removed. The execution 
issues from that Court, the Court of Error giving its assistance 
to come to a right final conclusion. I agree with the Judges 
who think that the whole proceeding, from the beginning to the 
end of the suits, the taking the opinion of the Court of Error as 
well as acting upon it, constitutes the practice of the Gourt, 
since the recent alteration and a different mode of taking that 
opinion is a part pf that practice. 

But a question has been presented to our attention, at the 
close of Sir Hugh Cairns' argument, and since full}'' discussed, 
which must be now considered. Was it competent for the 
Judges of, the Exchequer to alter the law as to then pending 
proceediugs, and to enact provisions at the time which the}'- 
did, viz., on the 4th November 1863, so as to affect the verdict 
which the claimant then had, which was subject only to the then 
existing law, and make it subject to another mode of inquiry ? 

I was much impressed with this objection at first, and was 
for a time strongly inclined to think that it was well founded, 
and that the new rules, though operative as to all future suits, 
were not operative in this. But the further argument, and a 
full consideration of this question, have satisfied me that this 
objection is not well founded. 

Two questions present themselves: — 1st, What would have 
been the effect, if the Legislature had made a new Act of Par- 
liament, containing precisely the same terms as the rules of the 
4th November? Would it have affected existing suits? 2nd, 
If it would, ought the rules to be construed in a different way, 
and not allowed to have that effect ? 

I answer, that the new law would affect the existing suit ; 
and the delegated authority to the Barons of the Exchequer 
ought to have precisely the same effect. 

First, in this case it is perfectly clear that what I for the 
present may call the law of the 4th November 1863 took away 
no right The verdict had been given for the claimant. The 
power of tendering a Bill of Exceptions was gone. The new 
law took away no right from the claimant. It gave both the 
claimant and the Crown precisely the same right, that of ques- 
tioning the propriety oi the decision of the Court of Exchequer 
on a rule for a new trial for misdirection. If the judgment was 
given for the claimant, the Crown has the right to question that 
by appeal. If for the Crown, he has exactly the same right* 
The new law is, therefore, perfectly fair to both parties. 
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^^^ , But, independently of that consideration, I think that if it 
W ensleyd (Le. ^^^^ ^^ alteration in the mode of proceeding only, to the pre- 
judice of the claimants, the objection would not prevail. 

There is no doubt of the justice of the rule laid down by Lord 
Coke in the 2nd Institute, 202, that enactments in a statute 
are generally to be construed to be prospective, and to regulate 
the future conduct of parties. But this rule of construction 
would yield to the intention of the Legislature. It could not be 
supposed that the Legislature meant to deprive a man of a vested 
right of action. This was laid down in Moon v. Dundas, in 
2 Exchequer, 22. 

But, on the other hand, it is clear that there is a material 
difference when an Act of Parliament is dealing with a right of 
action already vested, when it is presumed that it is not intended 
to take it away ; and when it is dealing with mere procedure 
to recover those rights, which it may be quite reasonable to 
regulate or alter. 

This has been most clearly and satisfactorily explained in the 
case of Wright v. Heale, 30 Law Times, Exchequer, 40, parti- 
cularly by Sir James Wilde. In that case it was held, that the 
Common Law Procedure Act, 1860, section 34, which enacts 
that if a plaintiff in action for a wrong in the Superior Courts 
recover less than 51. he shall not be entitled to costs, unless the 
Judge certifies that the action was brought to try a right, applies 
to actions tried after, but commenced brfore, the suit. Sir James 
Wilde says, with truth, that this does not take away any right. 

The right of the suitor is to bring the action, and to have it I 

conducted in the way and according to the practice of the Court '■ 

in which he brings it ; and if any Act of Parliament, or any i 

rule founded on the authority of the Act of Parliament, alters ? 

the mode of procedure, then he has a right to have it conducted *] 

in that altered mode. That, therefore, takes away nothing, '• 

The right of action does not make the right to keep all the con- / 

sequences of the right as they were before, ft gives the right j 

to have the action conducted according to the rules then in force \ 

with respect to procedure. ^ 

I am, therefore, clearly of opinion that if the provisions of the \ 

rule had been in an Act of Parliament of the same date, the Act * 

would have affected existing suits, and would unquestionably j 

have given an appeal in suits in which verdicts were already J 

obtained. 

Secondly, Are these rules made, not directly by Parliament, 
but by delegated authority, to be differently construed ? I think 
not. Parliament has delegated the power, without restriction, 
to the Judges. It has made no conditions that it should operate 
only as to future suits ; and if it was not to affect pending suits, 
many useful alterations might have been prevented. The period 
of making the allowed rules is left entirely to the Judges 
themselves to decide. It must be considered as unquestionable 
that they had a power to make rules for existing suits ; and if 
• they make great changes, even if they were to be thought 
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'unreasonable, they wonld not therefore be void, because the 
discretion of the Judges is absolute, and their rules final. But, 
in truth, they operated with perfect fairness on both the litigant 
parties. 

I forgot to say, that the criticism on the language of the rules 
made in the course of the argument may be well founded. 
They are not accurately prepared, but their meaning is clear. 
There is a mistake in the provision as to the " Court of Error," 
which is copied from the words of the Act. It referred to 
another Court of Error, but the meaning is perfectly clear, and 
the inaccuracy cannot possibly lead to a mistake. 

I am, therefore, of opinion, that the judgment of the Court of 
Exchequer Chamber ought to be reversed. 



Lord 
WensleydaJe, 



Lord Chelmsford. — My Lords, I cannot help feeling some 
regret that the learned Barons of the Court of Exchequer did 
not hesitate a little before they determined to relieve the Crown 
from the difficulty in which it was placed with respect to a 
bill of exceptions by issuing the rule in question ; because, from 
the haste in which it was necessarily prepared, in order to render 
it available for its intended object, scarcely any time could have 
been affi^rded them to consider the grave doubts which have 
subsequently arisen, and which upon reflection might have 
occurred to themselves, as to their power to meet the emergency 
in the mode which they adopted. They might also upon con- 
sideration have felt, that, however justifiable the occasion might 
seem, it was not desirable under any circumstances to make a 
rule which, though in terms calculated for general application, 
was purposely designed to answer the exigency of a particular 
case. 

To this rule, so introduced, an objection has been taken at 
your Lordships' bar on account of its supposed retrospective 
operation. This objection does not appear to have been raised 
in the Court of Error, though incidentally mentioned in the 
course of the argument there. Whatever conclusion may be 
adopted as to the propriety of making the rule at the time and 
upon the occasion when it was issued, or as to its operation and 
effect, I am so strongly of opinion it was ultra vires of the 
framers of it, that I think it unnecessary to make any observa- 
tions upon its alleged invalidity on any other ground. 

The shoi-t question is, whether the Legislature, by the 26th 
section of the Queen's Remembrancers Act (22 & 23 Vict. c. 21.) 
has given to a majority of the Barons of the Court of Exchequer 
the power to determine whether it is expedient that there should 
be a right of appeal in a case in which none existed before. 

There is to my mind a sort o{ primd facie presumption against 
this having been intended, arising from the consideration that if 
the Legislature meant to delegate their power in this respect, a 
very few plain and simple words would have been sufficient to 
express their intention ; but, so far from clearly conveying their 
meaning, it is so concealed under the language they- have em- 
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Lord ployed, that the ingenuity of the ablest counsel has been tasked 
Ch elmsfo rd. ^ discovet it ; and after arguments of great length, both in this 
House and in the Exchequer Chamber, it is still left in the doubt 
and uncertainty which must necessarily result from the differ- 
ence of opinion which it has produced. 

Clear and distinct language might have been expected upon 
an occasion when the Legislature, having ample means of forming 
a competent judgment of the expediency of allowing an appeal 
in a particular case, were about to remit to the Judges of a 
Court the discretion of determining whether such an appeal 
from their own decisions ouglit or ought not to be granted. I 
quite agree with my noble and learned friend (Lord Wensleydale) 
that it is not necessary that the power should have been 
" distinctly and unequivocally given," but neither ought it to 
have been left to a doubtful and conjectural inference from 
equivocal words. 

The whole argument is involved in the construction of the 
latter part of the 26th section of the Queen's Remembrancer's 
Act — " And also from time to time," &c. The section has been 
read so often that I will not trouble the House with it. The 
words to be principally dwelt upon are " process, practice, and 
* mode of pleading." Now these words " process " and " pleading '* 
are by common consent dismissed, as wholly inappropriate to 
describe any proceeding which is to be caiTied on beyond the 
walls of the CouH ; and the whole stress of the argument is laid 
upon the word " practice." But as this word " practice " (more 
especially looking to the company in which it is found) would in 
its ordinary meaning be confined, like the other two words, to 
the Court itself, it has been necessary to pray in aid of the 
more extensive meaning contended for, the words of the Common 
Law Procedure Act, 1852, section 148, repeated in the Queen's 
Remembrancers Act, section 19, that ** the proceeding to error 
shall be a step in the cause." 

The argument then proceeds thus: — ^Writs of Error being 
abolished, and appeals substituted, in every case in which error 
can be brought, the proceedings to the Court of Appeal are 
proceedings in the Court below, and become part of the practice 
of the Court. Therefore a statute empowering the Judges of 
one Court, from which no appeal lies, to assimilate its practice 
to another, from which a right of appeal exists, necessarily and 
expressly confers the power to create such an appeal, or the 
practice of the two Courts would not be uniform. 

But this argument appears to be without foundation from the 
language of the Legislature on wliich it is rested. It is to be 
observed that the words used are not " the proceeding in error 
shall be a step in the cause," but " the proceeding to error." It 
would certainly be an extraordinary provision to enact that the 
proceedings in one Court shall be part of the practice of another, 
but not at all to say that every step up to the very door of the 
Court of Error shall be a proceeding in the Court from which 
the error proceeds. 
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The "word " practice," however, is said to be a word of wide J^^^^ 
extent. Mr. Justice Willes says, it applies to " all the proceedings Ch elmsjo rdj, 
" by which a cause is brought to judgment and execution \' and 
Chief Justice Erie says, '* Throughout the Common Law Pro- 
*^ cedure Act and the Queen's Remembrancer s Act, procedure 
" is used as equivalent to process,.practice, and mode of pleading/' 
But the word " procedure " is nowhere used in any of the enact- 
ments of the Common Law Procedure Act or of the Queen's 
Remembrancer's Act. It is merely part of the name by which 
the first-mentioned Act is to be cited, and a portion of the title 
of the latter Act. The learned Chief Justice's meaning must 
therefore be, that the word " procedure " is. used by the Legis- 
lature as the description of an Act which comprehends provisions 
as to process, practice, and pleading, — a remark which, with 
great deference, appears to me to have no force at all in the 
argument. Mr. Justice Willes also is not quite accurate in 
saying that the word " practice " is a word applying " to 
*' all the proceedings by which a cause is brought to 
*' judgment and execution." In its ordinary meaning it is 
undoubtedly distinguished from the " pleadings ;" no unim- 
portant part of the proceedings by which a cause is brought to 
judgment. The learned Judge also, placing no reliance upon the 
word "process," and of course not on the word ''pleading,'' says, 
"but, coming to 'practice,' practice is no term of arf Here, 
again, I must beg leave to differ with him. " Practice," even 
standing by itself, applies to a part of the proceedings of a 
Court which iare sufficiently distinguishable from the rest to be 
the subject of books of practice. As to his observation, that 
one of the heads of such a work will be the head of " Error," 
that is likely to be the case, because Courts of Error have their 
practice as well as Courts of Original Jmisdiction. A book of 
practice tlierefore, without sjach a heading, might be regarded as 
imperfect or incomplete, but it could hardly be called " maimed " 
(in the view of the learned Judge), because nothing would be 
<mt off from the history of the practice of the other Courts, of 
which alone upon the supposition it would profess to treat. 

It may be that the word " practice," under certain circum- 
stances, may be as comprehensive in its expression as the 
argument requires ; but it hardly seems a correct mode of 
ascertaining its meaning, in the. place where it is found, to 
separate it from all the other words with which it is associated, 
and having thus detached it from its qualifying context to 
construe it by itself. Even if the term " practice " might in 
a popular sense be taken to comprehend all the proceedings 
in a suit from the beginning to tlie end, yet when the Legislature 
uses it with the words "process and pleading," it must have 
A limited meaning assigned to it. And as the practice of a 
court is as much distinguished from its process and pleading as 
these portions of the proceedings are frona each other, the word 
" practice " in such a connexion cannot be supposed to have been 
intended (in the words of Chief Justice Erie) " to include the 
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jr^yj " whole of the suit from the issuing of the first to' the execution 
Chdmford. " of the last process." But attributing the most comprehensive 

meaning to the word "practice/* it is still the practice of the 

Court of Exchequer to which the statute refers ; it is a pro- 
ceeding in that Court which is to bring the parties to the door of 
the Court of Error. The praetiee. pointed at does not advance i. 
single step over the threshold of the Court of Appeal. It is 
applicable to all cases in which a right of appeal previously 
existed, but has no force whatever to create a new right. To 
give it that effect would be to confound the distinction (in the 
words of Mr. Justice Crompton) between " the machinery of the 
'' appeal and the right of appeal'" 

The view which I have taken of the limited extent of the 
word "practice" in the 2t)th section of the Queen's Remem- 
brancer's Act appears to me to receive strong confirmation 
from other parts of the Act. In several other sections appeals 
from the Revenue side of the Court of Exchequer are spe* 
cially provided for ; and it may fairly be asked why, if the 
Legislature intended that there should be an appeal in cases of 
motions for a new trial, a provision to this effect was not I 

expressly made ? It is generally considered to be a sufficient ; 

indication of intention when certain things are specifically ; 

enumerated, that others not mentioned are not proposed to be ? 

included. ■ 

Plausible reasons have been suggested whyit apaa^n^^ceBsary 
that the Act should contain provteiozis for appeals on special 
cases, bills of exception, and cases of succession and of legacy 
duty. Yet no satisfactory explanation has been given why the t 

Legislature should have taken all these under its own direction, j 

and, as if proclaiming its incompetency to decide upon a question 
of expediency, should have left the only remaining case to be 
provided for by the delegated discretion of a majority of the 
Goxxri of Exchequer. 

But, even limiting the view to the section in question, the 
whole frame of it appears to me to militate against the construe* 
tion which would extend the power of the Barons of the Exche^ 
quer to a proceeding beyond the precincts of their own Court, 
Besides the company in which the word "practice" is found, 
both clauses of the section provide for the exercise from " time 
*' to time " of the powers which it confers. 

It has been argued, and perhaps correctly, that if the Barons 
possessed the power of giving an appeal, and executed it, it could 
not be recalled. But this appears to me to prove that the Act 
could not apply to such an irrevocable power, but was intended 
to be confined to the adoption of such provisions of the Common 
Law Procedure Acts with respect to process, practice, and plead- 
ing as might properly be subject to alteration '' from time to 
" time," according to the result of experience. 

It was argued, that imJess the power to extend, apply, or adapt 
any of the provisions of the Common Law Procedure Acts applies 
(amongst others) to the clauses giving the rights of appeal on 
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motions for new trial, the powers given by the two clauses would Lord 
be coextensive, and the latter would be n^erely a repetition of ^ ^^^fi ^^ 
the former. But it appears to me that the two portions of this 
section may be distinguished from each other, and that each may 
have its due effect. Alterations in the piroceedings on the 
Revenue side of the Court of Exchequer having been introduced 
by the Act, some rules would be absolutely required to meet this 
new state of things. Accordingly, the former part of the section 
directs the Barons to make such rules as might seem to them 
Tiecessary and proper ; but beyond these rules, which were in- 
dispensable, the Legislature, considering that some of the pro- 
visions of the Common Law Procedure Acts, and the rules of 
pleading already made for the regulation of the pleading and 
practice on the Plea side of the Court, might possibly be usefully 
applied to the Revenue side ; but not having the practical 
experience necessary to enable them to make a selection for 
themselves, therefore by the latter part of the section they leave 
to the discretion of the Judges to determine which of these pro- 
visions and rules (if any) it is expedient to adopt in order to 
produce uniformity in the proceedings on both sides of the 
Court. 

My noble and learned friend. Lord Wensleydale, says, " The 
*' words of the latter part of the section, authorizing the Chief 
" Baron and Barons from time to time by any rule or order to 
" extend, apply, or adapt cmy of the provisions of the Common 
" Law Procedure Acts, are quite independent of the clause 
" authorizing the application of the rules of pleading and 
*' practice." But, with great respect, I would observe, that in 
this portion of the section the sense is carried on from the words 
" and also'' continuously to the end, that the whole of it must, 
therefore, be taken together in construction, and then it will appear 
that it is not to any of the provisions of the Common Law Proce- 
dure Acts absolutely that the power applies, but only to such as 
may seem expedient for making the process, practice, and mode of 
pleading on the Revenue side of the Court as nearly as may be 
uniform with the process, practice, and mode of pleading on 
the Plea side of such Court. 

We are thus brought back again to the point upon which the 
whole controversy turns, viz. the meaning of the word "practice'' 
as it stands in "the Act. I have already endeavoured to show 
that it cannot possibly apply to any proceeding beyond the 
Court itself, and that therefore those sections of the Common 
Law Procedure Acts which relate to appeals are not within the^ 
range of the discretionary authority intended to be conferred by 
the Legislature. 

My Lords, I have arrived at this conclusion with great 
reluctance. It is very much to be regretted that the Crown 
should have been deprived of the means of appealing from the 
decision of the Court of Exchequer upon a question of national 
importance. I should have been glad to find some reason for 
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Lord supporting the validity of the rule issued by the Barons, but I 
Chdmsford, ^j^ (Jigcover none. • 

I must, therefore, act upon the clear conviction of my own 
judgment, and pronounce ray decided opinion in favour of the 
Respondents. 

j^.^^ Lord Kinrjsdown. — My Lords, the argument on the first 

i nga ow n, q^^g^j^j^^ jjj ^\^\^ ^^^^ ^^ ^q ^)jg power of the Court of Exchequer 

to make the orders in question has been so entirely exhausted 
that it would be improper for me to go into it at any length. 
The reasons assigned by the majority of the Judges in the Ex- 
chequer Chamber appear to me to preponderate, and the grounds 
on which my judgment rests are laid down more clearly than I 
could state them in the opinion of the Lord Chief .rustice. 

Previously to the Queen's Remembrancers Act there were, as 
I undei-stand, no means of reviewing a decision of the Court of 
Exchequer on the Revenue side except by writ of error. 

Under the two Acts of Common Law Procedure of 1852 and 
1854 there were on the Plea side a more simple proceeding in 
error than by writ of error, and also the several other remedies 
introduced by the Act of 1854. There was, further, the pro- 
ceeding by bill of exceptions independently of those Acts. 

If all the proceedings in en*or and appeal applicable to the 
Plea side of the Court were considered applicable to the Revenue 
side, there seems no reason why by the Act of 1854! they should 
not have been extended to both sides. The same observation 
applies to the Act of 1859. Why, if they were thought by the 
Legislature to be all applicable, were they not all applied ? 

But instead of taking that course the Legislature makes a 
careful selection of some clauses, and omits others. With reference 
to the particular matter now in question, it omits the appeal 
from the decision on a motion for a new trial, and gives, as I 
think, in substitution for it, the proceeding by bill of exceptions. 

It has been said that the same relief may be had by both those 
modes of proceeding, but that there are many difficulties in the 
latter which are not found in the former. 

If this be so, the Crown may have been willing to give the 
right of review, subject to the restrictions which those difficulties 
might impose, but no further ; but that, contemplating the appli- 
cation of both remedies, the Legislature should itself give the one 
and the least convenient, and leave it to the Court of Exchequer, 
at its discretion, to give or withhold the other, is to me quite 
inconceivable. It may have used words so large as to compel us 
to say that this power is given. ; but, if the clause be capable of 
two constructions, I think that should be adopted which is most 
consistent with the prob.able intention to be collected from the 
other clauses. 

When the words of the 26th section are examined, it seems to 
me that they neither require nor warrant the larger construction. 

The clause is introduced for the purpose of enabling and 
directing the Court of Exchequer to make rules and orders for 
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regulating its process, practice, and mode of pleading, with a Lord 
view to the alterations introduced by the Act, and to making Ki ngsdow n, 
such process, practice, and mode of pleading as nearly as may be 
uniform on the two sides of the Court. 

For this purpose, and as I understand it for this purpose only, 
it may extend, apply, and adapt any of the provisions of the two 
Acts of 1852 and 1854. 

Bead in their ordinary meaning, as applied to proceedings in 
the Court itself, the words are reasonable, consistent with the 
other provisions of the Act, and in accordance with what is 
found in the two Acts referred to. They are consistent also with 
the provision that the rules may be made from time to time, and 
with the fact that the same words whicli apply to the provisions 
of the two Acts are applied also, in the expressions immediately 
following, to the rules of pleading and practice on the Plea side 
of the Court. I am by no means satisfied that there is any 
redundancy in the language of the clause thus construed ; but 
if there be, it is not, in my opinion, sufficient to outweigh the 
objections to the other construction. 

What the Court of Exchequer has attempted by its orders to 
do is to give to two Superior Courts, the Exchequer Chamber 
and the House of Lords, jurisdiction to hear, and to impose upon 
thein the duty of hearing, an appeal against its decisions, with 
which, except for those orders, those Courts would have neither 
the duty nor the right to interfere. 

Can it possibly be said that this is to regulate the practice of 
the Courts of Exchequer ? All the proceeding which leads to the 
other Courts, when those other Courts are open, — all the proceed- 
ing to Error, is a step in the cause, and part of the practice of 
the Court ; but whether the doors of the other Courts are to be 
open or not surely is not a point of practice in the Inferior 
Court. 

It is said that the Legislature has already given the appeal by 
means of a bill of exceptions, and that is now proposed 
to be done is only to do the same thing in a more convenient 
form. 

But the answer to this seems to me to be, that the Legislature 
has given no general power to the Superior Courts to review the 
decisions of the Court of Exchequer. It has prescribed certain 
special modes of proceeding by which this may be done, and has 
by necessary implication excluded others. 

The Law, before the orders, said " the decision of the Court of 
" Exchequer on a motion for a new trial shall be final." The 
orders say it shall not be final. It is not a new mode of effecting 
an object which could already be attained in a different mode. 
There was no mode whatever then subsisting by which the 
decision now complained of could have been disturbed. There 
was a mode by which the necessity of moving for a new trial 
might have been prevented, but that is quite a different tbing ; 
and it is not because that mode has failed (no matter from what 
cause) that the Court of Exchequer can create a new jurisdiction 

9418. <SI 
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^ Lord which the Legislature has not created, and in my opinion has not 
Kingadown. authorized the Court of Exchequer to create. 

Having arrived at this conclusion on the fii*st point, I think it 
unnecessary to say anything on the second. 



Judgment 



JUDGMENT. 



Die Mercurii, G"" Aprilis 1864. 

Whereas Friday the llth day of March last was appointed 
for hearing counsel upon an appeal wherein Her Majesty's 
Attorney-General is appellant, and Hermann James Sillem, 
Henry Berthon Preston, Jacoh Willink, David Wilson Thomas, 
and William Thompson Mann, claiming the '' Alexandra," are 
respondents; complaining (upon a case settled and signed by 
the Lord Chief Baron of the Court of Exchequer, pursuant to 
the provisions of " The Common Law Procedure Act/' 17 & 18 
Victoria, cap. 125.) of a rule dated the 8th. of February 1864, 
made in Her Majesty's Court of Exchequer Chamber in the 
matter of an information filed by Her Majesty's Attorney-General 
on behalf of Her Majesty in the Court of Exchequer against the 
ship " Alexandra " for the forfeiture of the said ship, to which 
information Hermann James Sillem, Henry Berthon Preston, 
Jacob Willink, David Wilson Thomas, and William Thompson 
Mann appeared, and thereupon claimed the said ship ; and praying 
their lordships to reverse the saii decision of the said Court of 
Exchequer Chamber, and to give such judgment and direction 
in the premises as to this House, in their lordships' great wisdom, 
should seem meet ; counsel were accordingly called in, and were 
heard as well on Friday the llth as Monday the 14th and 
Tuesday the 13th days of March last, when the further con- 
sideration of the said appeal was adjourned : And whereas this 
day was appointed for the further consideration of the said appeal, 
and due consideration being had thereof, and of what was offered 
on either side thereon : 

It is ordered and adjudged, by the lords spiritual and tem- 
poral in Parliament assembled, that the said rule or decision of 
the said Court of Exchequer Chamber, dated the 8th of February 
1864, appealed against, be, and the same is hereby affirmed; and 
that the said appeal be, and the same is hereby dismissed this 
House: And it is further ordered, that the appellant do pay or 
cause to be paid to the said respondents the costs incurred in 
respect of the said appeal, the amount thereof to be certified by 
the clerk of the Parliaments, 
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Copy Writ of Delivery of the ship ''Alexandra'' to the 
claimants, issued from the Queen's Remembrancer'^ Office of 
the Court of Exchequer : — 

Victoria, by the Grace of God of the United Kingdom of Writ of 
Great Britain and Ireland Queen, Defender of the Faith. To^f^^^^^^ 
Edward Morgan,. an officer of our Customs at our port of Liver- "Alex^^dra.*' 
pool, and to all other officers of our Customs at that port, and to 
all persons having the custody, possession, or control of the vessel 
" Alexandra,'' with her tackle, apparel, furniture, and materials, for 
us or in our behalf, and to all others whom it may concern. 

Whereas you, the said Edward Morgan, have seized to our 
use as forfeited the said vessel " Alexandra," with her tackle, 
apparel, furniture, and materials, which by an indenture of 
appraisement dated the 13th day of April 1863, returned into 
our Court of Exchequer at Westminster, is appraised at the sum 
of 9,5001,, the property whereof hath been claimed by Hermann 
James Sillem, Henry Berthon Preston, Jacob Willink, David 
Wilson Thomas, and William Thompson Mann, who have entered 
such their claim thereto in our said Court, and pleaded in 
discharge of the said seizure, and on a verdict of the country the 
said vessel " Alexandra," with her furniture, tackle, apparel, and 
materials, was found not to have been forfeited ; and by judgment 
signed in our said Court on the 20th day of April, in the year of 
our Lord 1864, it was considered that the said vessel " Alex- 
andra," with her tackle, apparel, furniture, and materials, be 
delivered to the said Hermann James Sillem, Henry Berthon 
Preston, James Willink, David Wilson Thomas, and William 
Thompson Mann, or to their assigns : We therefore command 
you and each and every of you that on receipt of this our writ 
or notice thereof you deliver or cause to be delivered the said 
vessel " Alexandra," with her furniture, tackle, apparel, and 
materials, to the said Hermann James Sillem, Henry Berthon 
Preston, Jacob Willink, David Wilson Thomas, and William 
Thompson Mann, or to their assigns, or to the bearer of this oui' 
writ, for we will that you be thereof discharged towards us by 
virtue of these presents. Witness Sir Frederick Pollock, Knt., 
at Westminster, the 20th day of April in the year of our Lord 
1864. 



In pursuance of the foregoing writ the vessel was delivel'ed to 
the claimants on Monday the 25th day of April 1864, 
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PETITION AND JOINT CASE ON APPEAL to 
THE HOUSE OF LORDS, with an ABSTRACT 

OF THE x\PPENDIX THERETO, 

To the Right Honourable the Lords Spiritual and Temporal 
in Parliament assembled. 

The Petition of Her Majesty's Attorney General. 

ShEWETH, Petition of the 

That on the 8th day of February, A.D. 1864, a rule was j.^^^^ 
made by Her Majesty's Court of Exchequer Chamber upon an "*"'*'^ 
appeal by your Petitioner in a case (a copy of which and of the 
appendix thereto is hereunto annexed) settled and signed by 
the Lord Chief Baron of the Court of Exchequer, in the matter 
of an information filed by Her Majesty's Attorney General on 
behalf of Her Majesty in the Court of Exchequer, against the 
ship " Alexandra," for the forfeiture of the said ship, to which 
information Hermann James Sillem, Henry Berfchon Preston, 
Jacob Willink, David Wilson Thomas, and William Thompson 
Mann appeared, and thereupon claimed the said ship ; which 
rule is in the words and figures following : — ^ 

In THE Exchequer Chamber. 

Monday, the 8th day of February, A.D. 1864. 

Between Her Majesty's Attorney General, Informant, 

and 
Sillem and others, claiming the " Alexandra," Defendants, 

On a case stated by way of appeal from the Court of Ex- 
chequer. 

Upon hearing, on the 6th day of February instant, Sir Hugh 
McCalmont Cairns, Knight, of Counsel for the Defendants, and 
upon hearing Sir Roundell Palmer, Knight, Her Majesty's At- 
torney General, on behalf of the Crown, and upon reading the 
s^tid case, the Court postponed its decision until this day. Now 
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^^Attoraf *^* it is ordered by the said Court of Exchequer Chamber that the 
General said appeal be aud the same is hereby dismissed. 
— W. H. Walton, Q.R. 

That your Petitioner, being advised that the decision of the 
said Court of Exchequer Chamber is erroneous, and ought to be 
reversed, appeals from the said rule. 

And your Petitioner prays your Lordships to reverse the 
said decision, and to give such judgment and direction 
in the premises as to your Lordships great wisdom 
shall seem fit and meet. 

RouNDELL Palmer. 

Signed by Her Majesty's Attorney General, 
In the presence of 

F. J. Hamel, 
Solicitor for Her Majesty's Customs. 



Joint Case. 

Joint Case, j^^ ^^^ HoUSE OF LOKDS. 



On Appeal from the Court of Exchequer Chamber. 

Between Her Majesty's Attorney 1 . „ . 
Genebai. . - .jAppellant, 

and 

Hermann James Sillem, Henry] 
Berthon Preston, Jacob Wil- 
LiNK, David Wilson Thomas, YRespo^yUnte. 
and WiLLLiM Thompson Mann, | 
claiming the " Alexandra " -J 



Joint Case of Appeal. 



This is an appeal.from the decision of the Court of Exchequer 
Chamber come to on the 8th day of February in the year of our 
Lord 1 864, dismissing the appeal hereafter mentioned. 

The appeal to the Court of Exchequer Chamber arose out of 
an information filed by Her Majesty's Attorney General in the 
Court of Exchequer on the 25th day of May, A.D. 1863, against 
the ship " Alexandra," alleging the ship to be forfeited to Her 
Majesty by reason of certain breaches of the Statute 59 Geo. 3. j 

c. 69., commonly called the Foreign Enlistment Act. | 

The above-named defendants having appeared and claimed 
the ship as their property, and having pleaded to the informa- 
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tion, and issue having been joined on such plea, such issue was joint Case. 

tried at the sittings after Trinity Term 1863 before the Right 

Honourable the Lord Chief Baron and a Special jury. 

The jury having found their verdict for the defendants, the 
Attorney General in Michaelmas Term 1863 obtained a rule nisi 
of the Court of Exchequer for a new trial, on the ground, amongst 
other grounds, of the misdirection of the learned Judge; 

The four learned Judges of the Court of Exchequer, before 
whom the rule nisi was argued, were divided in opinion as to 
whether the rule nisi ought to be made absolute or discharged 
on the ground of misdirection, but the Honourable Mr. Baron 
Pigott, who was of opinion that the rule ought to be made 
absolute on the ground of misdirection, having withdrawn his 
judgment, the rule nisi was, by a subsequent rule made in Hilary 
Term 1864, ordered to be discharged. 

The Attorney General then appealed to the Court of Ex- 
chequer Chamber against this decision, under or by virtue of 
certain rules made by the Lord Chief Baron and three other 
Barons of the Court of Exchequer on the 4th day of November, 
A.D. 1863, whereby it was in effect ordered (under the powers 
given by the Act 22 & 23 Vict. c. 21. s. 26.) that the sections 
Nos. 85 to 42 inclusive of the Common Law Procedure Act, 1854, 
should be extended, applied, and adapted to the Eevenue Side of 
the Court of Exchequer. 

The Attorney General and the defendants not having agreed 
on a case to be carried on appeal to the Court of Exchequer 
Chamber, such case was settled and signed by the Lord Chief 
Baron, and carried by way of appeal into the Court of Exchequer 
Chamber. 

Such appeal came on to be heard in the Court of Exchequer 
Chamber on the 8th day of February 1864. 

The learned Judges who constituted the Court of Exchequer 
Chamber on that day differed in opinion; but the majority being 
of opinion that the appeal ought to be dismissed, it was dismissed 
accordingly, and the following rule was made : — 

In the Exchequee Chamber. 

Monday, the 8th day of February 1864. 

Between Her Majesty's Attorney QeneraIi - Informant ; 

and 
SiLLEM and OTHERS, claiming the '' Alexandra," - Defendants. 

On a case stated by way of appeal from the Court of Ex- 
chequer, upon hearing on the 6th day of February instant Sir 
Hugh McCalmont Cairns, Knight, of Counsel for the Defendants, 
and upon hearing Sir Roundell Palmer, Knight, Her Majesty's 
Attorney General, on behalf of the Crown, and upon reading 
the said ease, the Court postponed its decision until this day. 
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Joint Case. ^^^ ^^ ^^ ordered by tbe said Court of Exchequer Chamber that 

the said appeal be and the same is hereby dismissed. 

• W. H. Walton, Q.R. 

The case referred to in the said rule is the case settled and 
signed by the Lord Chief Baron, and carried by way of appeal 
into the Court of Exchequer Chamber. 

This case, a copy of wliich and of the appendix thereto is set 
forth in the appendix to the present case, contains a statement 
of the evidence at the trial, and a statement of the summing-up 
of the learned Judge, and the appendix to that case contains a 
copy of the information and copies of several other documents, 
to which also are now appended copies of the judgments of the 
Barons of the Exchequer on the motion to make the rule nisi 
for a new trial absolute, the judgments delivered in the Ex- ! 

chequer Chamber, the rules of the Coui-t of Exchequer of 4th | 

November 1863, applying the Common Law Procedure Act, | 

1854, to the Revenue Side of that Court, and the several sections i 

of the Common Law Procedure Act, 1854, and of the Queen's 'J 

Remembrancer's Act, upon which those rules were founded, ! 

The ground on which the majority of the Judges in the Court | 

of Exchequer Chamber founded their judgment dismissing the • 

appeal was, that in their lordships' opinion the Court of j 

Exchequer had no power to make the said rule of the 4th 
November 1863. 

The Attorney General submits that the rule nisi of the Court 
of Exchequer ought to have been made absolute, and that the 
decision of the Court of Exchequer discharging that rule ought 
to have been reversed by the Court of Exchequer Chamber, for . 
the following among other reasons : — 

Appellant's Reasons. 

1. Because the said Judges of the Court of Exchequer had 

power under the said Act 22 & 23 Vict. c. 21. to make 
the said rules of the 4th November 1863, and under 
these rules the Attorney General was entitled to appeal 
from the said rule of the 8th Febniary 1864. 

2. Because at the trial the Lord Chief Baron improperly 

directed the jury as to the construction and effect of 
the seventh section of the Statute 69 Geo. 3. c. 69., 
commonly called " The Foreign Enlistment Act." 

3. Because the Lord Chief Baron did not properly explain 

to the jury at the trial the intention and effect of the 
said fifeventh section of the Foreigli Enlistment Act, 

4. Because the effect of his Lordship's direction to the jury 

was in substance this : — That a vessel intended to be 
employed in the service'of a foreign belligerent power, 
to cruize and commit hostilities against another foreign 
power with whom Her Majesty is at peace, may law- 
fully be equipped, furnished, or fitted out for that 
purpose by shipbuilders in this country, without Her 
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Majesty's licence, under a contract with the agents of Joint Case, 
such foreign belligerent power, provided it is not 
intended so far to complete her* warlike equipment or 
armament in this country as to enable her to cruize 
and commit hostilities against such other power imme- 
diately on her passing beyond the territorial jurisdic- 
tion of Her Majesty : Whereas his Lordship ought to 
have directed the jury that all such equipping, furnish- 
ing, or fitting out is imlawful, and enures to the • 
forfeiture of the vessel under the statute. . 
5. Because in his Lordship's summing-up observations were 
addressed to the jury from which they may naturally 
have been led to infer that it was equally lawful for 
a shipbuilder to build and equip a ship of war in this 
country for and under a contract with a foreign beUi- 
gerent power, to be employed by such power to cruize 
and commit hostilities against another foreign power 
with whom Her Majesty is at peace, as it would be to 
sell and deliver in this country to the agents of such 
power any other kind of contraband of war, or to sell 
and deliver to the agents of such power in this country 
or elsewhere a ship of war ready made and equipped, 
without any previous contract or order for that 
purpose. 

EOUNDELL PALMEB. 
R. p. COLLIEB. 

Robert Phillimore. 
John Locke. 
Thomas Jones. 

The respondents claiming the " Alexandra " submit, for the 
following among other reasons : — 

Respondents' Reasons. 

1. That no appeal lay to the Exchequer Chamber from the 

decision of the Court of Exchequer in discharging the 
rule nisi for a new trial, and that no appeal lies to the 
House of Lords either from that decision or from the 
decision of the Exchequer Chamber in dismissing the 
appeal to the latter Court. 

2. (Under protest against the competency of the present 

appeal.) That the rule nisi for a new trial was 
properly discharged by the Court of Elxchequer. 

H. M. Cairns. 
John B. Karslake. 
George Mellish. 
James Eemplat. 
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ABSTRACT of the APPENDIX to the CASE on APPEAL 
TO THE HOUSE OF LORDS. 



AbBfa^actof 1, Thfe case on appeal to the Exchequer Chamber with its 
cwron^ppeaf ^PP®^^^^* Vide ^^stroct in Appendix to Report of Argu- 
to the House meut in tlie Exchequer Chamber, vol, 3. pp. xiii. to xxii. 
of Lords. 

' 2. The Judgment of the Court of Exchequer on 11th January 

1864 on motion to make the rule nisi for a new trial absolute. 
Vide RepoH of Argument in the Court of Exchequer^ vol 2. 
pp, 525 ^0 571. 

3. Notice of appeal to Exchequer Chamber. 

4. The Judgment of the Court of Exchequer Chamber on 
appeal, with Rule of Court thereon. Vide Report of Argument, 
vol 3. pp. 57 to 85. 

5. Notice of appeal to the House of Lords from decision of the 
Court of Exchequer. 

6. Notice of appeal to the House of Lords from decision of the 
Court of Exchequer Chamber. 

7. Extracts from the Common Law Procedure Act, 1854, 
17 & 18 Vict. c. 126. sections 32 to 42 inclusive, and section 97. 
Vide Appendix to Report of Argument in the Exchequer 
Chamber, vol. 3. p. xi. 

8. Extracts from the Queen's Remembrancer's Act, 22 & 23 Vict, 
ch. 21. sections 9 to 81 inclusive, and sections 21, 26, and 27. 
Vide Appendix to Report of Argument in the Exchequer 
Chamber, vol, 3. p* v, 

9. Rules made by the Court of Exchequer, dated 4th Nov. 1863, 
applying the Common Law Procedure Acts to the Revenue side 
of that Court. Vide Appendix to Repoii of Argument in the 
Exchequer Chamber, vol. 8. p. i. 



General Index to the Proceediugs from the commencement of 
the Trial in the Court of Exchequer to the final Judg- 
ment in the House of Lords, 



V. volume— app. appendix. 



Abstract of infonnation, v. I., app. i. 

of the Queen's Proclamation, v. I., app. xii. 

of case on appeal to the Exchequer Chamber, v. III., app. xiii« 

Act, Foreign Enlistment (British), v. I., app. xiii. 

of Congress (American Enlistment Act), y. I., app. xxi. 
Common Law Procedure, Extracts from, v. Ill , app. xi. 
Queen's Remembrancer, Extracts from, y. m., app. v. 

Acton, Joseph, eridence of, v. I., 21. 
(>oss-examination, v. L, 34. 
Re-examination, y. I., 35. 
Recalled second day, v. T., 113. 

Alabama, Orders for payment to C. R. Yonge as acting assistant paymaster of the, 
V. I., app, ix. 
Instructions and warrant to C. R. Yonge as ditto, v. 1., app. x. 
Appointment of C. R. Yonge as ditto, v. I. app. xi. 

Alfbed, Moopie y. the Ship, Report of case, y. I., app. xxvi. 

American Foreign Enlistment Act, y. I., app. xxi. 

Appeal, Rules of Court of Exchequer, granting, y. II. 15,, III., app. i. 
to the Court of Exchequer. Chamber, v. III., 5. 
to the House of Lords, v. IV,, 5. 

Appendix to report of trial, y. I. 

to report of arguments on the rule nisi for a new trial, y. IL 

to the report of the argument on appeal to the Exchequer Chamber, y. III. 

to the report of the argument on appeal to the House of Lords, y. IV. 

Argument on application for leare to moye for a new trial after the expiration of the 
first four days of term, y. II., 5. 
on rule nisi for a new trial, application to fix a day for, y. IL, 64. 
on motion to make the rule nisi for a new trial absolute, y. II., 67. 

Sir Hugh Cairns, 67, 

Mr. Earslake, 220. 

Mr. Mellish, 253. 

Mr. Kemplay, 267. 

The Attorney General, 277. 

The Solicitor General, 413. 

The Queen's Adyoeate, 472. 

Mr. Locke, 494. 

Mr. T. Jones, 512. 
on the preliminary objection to the jurisdiction of the Exchequer Chamber on 

appeal, y. III., 5. 
on joint case on appeal to the House of Lords, y. IV., 5. 

Attorney General, Opening speech on trial, y. I., 5. 

Application for leaye to moye for a new trial after the expiration of first four 

days of term, y. II., 5. 
Motion to apply Common Law Procedure Acts to the Reyenue side of the 

Court, y. IL, 12. 
Motion for rule to show cause why there should not be a new trial, v, IL, 18. 
Argument on preliminary objection to the jurisdiction of the Exchequer 

Chamber on appeal, y. IH., 15. 
Reply to objections to jurisdiction of the Exchequer' Chamber on Appeal. 

y. III., 53. 
Argument on appeal to the House of Lords, y. IV,, 6, 
Reply to argument on appeal to the House of Lords, y. IV., 160. 
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Barnes, Wm., Evidence of, v. I., 36. 
Cross examination, v. I., 38. 
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